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NOTI CE 

This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

Remanded.   

 

¶1 N.  PATRI CK CROOKS,  J.    Pet i t i oner  Tyr one Dubose 

( Dubose)  seeks r evi ew of  an unpubl i shed deci s i on of  t he cour t  of  

appeal s t hat  af f i r med t he ci r cui t  cour t ' s  j udgment  of  convi ct i on 

f or  ar med r obber y.   The mai n i ssue pr esent ed t o us i s whet her  

t he c i r cui t  cour t  er r ed i n denyi ng Dubose' s mot i on t o suppr ess 

t he vi ct i m' s out - of - cour t  i dent i f i cat i ons of  hi m,  af t er  

det er mi ni ng t hat  t he eyewi t ness i dent i f i cat i on pr ocedur es used,  
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i ncl udi ng t wo showups, 1 wer e not  i mper mi ssi bl y suggest i ve,  nor  

t he r esul t  of  an i l l egal  ar r est .    

¶2 We agr ee wi t h Dubose t hat  t he c i r cui t  cour t  er r ed i n 

denyi ng hi s mot i on t o suppr ess t he out - of - cour t  i dent i f i cat i on 

evi dence.   However ,  we decl i ne t o adopt  hi s pr oposed per  se 

excl usi onar y r ul e r egar di ng such evi dence.   I nst ead,  we adopt  

st andar ds f or  t he admi ssi bi l i t y  of  out - of - cour t  i dent i f i cat i on 

evi dence si mi l ar  t o t hose set  f or t h i n t he Uni t ed St at es Supr eme 

Cour t ' s  deci s i on i n St oval l  v.  Denno,  388 U. S.  293 ( 1967) .   We 

hol d t hat  evi dence obt ai ned f r om such a showup wi l l  not  be 

admi ssi bl e unl ess,  based on t he t ot al i t y of  t he c i r cumst ances,  

t he showup was necessar y.   A showup wi l l  not  be necessar y,  

however ,  unl ess t he pol i ce l acked pr obabl e cause t o make an 

ar r est  or ,  as a r esul t  of  ot her  exi gent  c i r cumst ances,  coul d not  

have conduct ed a l i neup or  phot o ar r ay.   Si nce t he mot i on t o 

suppr ess t he out - of - cour t  i dent i f i cat i ons of  Dubose shoul d have 

been gr ant ed her e,  because such i dent i f i cat i ons wer e 

unnecessar i l y  suggest i ve,  we r ever se t he deci s i on of  t he cour t  

of  appeal s and r emand t he case t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs consi st ent  wi t h t he st andar ds adopt ed her ei n.      

 

 

                                                 
1 " A ' showup'  i s  an out - of - cour t  pr et r i al  i dent i f i cat i on 

pr ocedur e i n whi ch a suspect  i s pr esent ed si ngl y t o a wi t ness 
f or  i dent i f i cat i on pur poses. "   St at e v.  Wol ver t on,  193 
Wi s.  2d 234,  263 n. 21,  533 N. W. 2d 167 ( 1995)  ( c i t i ng St oval l  v.  
Denno,  388 U. S.  293,  302 ( 1967) ) .  
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I  

¶3 Ti mot hy Hi l t s l ey ( Hi l t s l ey)  and Ryan Boyd ( Boyd)  l ef t  

t he Camel ot  Bar  i n Gr een Bay,  Wi sconsi n,  at  appr oxi mat el y 1: 00 

a. m.  on Januar y 9,  2002.   Hi l t s l ey had been dr i nki ng at  t he bar  

and admi t t ed t o bei ng " buzzed"  when he l ef t .   I n t he par ki ng 

l ot ,  Hi l t s l ey and Boyd encount er ed a gr oup of  men,  some of  whom 

Hi l t s l ey r ecogni zed as r egul ar  cust omer s of  a l i quor  st or e wher e 

he wor ked.   Dubose,  an Af r i can- Amer i can,  was one of  t he men he 

al l egedl y r ecogni zed.   Af t er  a br i ef  conver sat i on,  Hi l t s l ey 

i nvi t ed t wo of  t he men,  al ong wi t h Boyd,  t o hi s r esi dence t o 

smoke mar i j uana.    

¶4 When t hey ar r i ved at  Hi l t s l ey ' s apar t ment ,  Hi l t s l ey 

sat  down on t he couch t o pack a bowl  of  mar i j uana.   At  t hat  

t i me,  Dubose al l egedl y hel d a gun t o Hi l t s l ey ' s r i ght  t empl e and 

demanded money.   Af t er  Hi l t s l ey empt i ed hi s wal l et  and gave t he 

men hi s money,  t he t wo men,  bot h Af r i can- Amer i cans,  l ef t  hi s 

apar t ment .    

¶5 Wi t hi n mi nut es af t er  t he i nci dent ,  at  appr oxi mat el y 

1: 21 a. m. ,  one of  Hi l t s l ey ' s nei ghbor s cal l ed t he pol i ce t o 

r epor t  a possi bl e bur gl ar y.   She descr i bed t wo Af r i can- Amer i can 

men f l eei ng f r om t he ar ea,  one of  whom was wear i ng a l ar ge 

hooded f l annel  shi r t .   At  t he same t i me,  Hi l t s l ey and Boyd 

at t empt ed t o chase t he men.   They sear ched f or  t he men i n Boyd' s 

car  and hoped t o cut  t hem of f .   Af t er  dr i v i ng near l y t wo bl ocks,  

Hi l t s l ey got  out  of  t he car  and sear ched f or  t he men on f oot .   

Dur i ng hi s sear ch,  Hi l t s l ey f l agged down a pol i ce of f i cer  t hat  

was r espondi ng t o t he bur gl ar y cal l .   Hi l t s l ey t ol d t he of f i cer  
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t hat  he had j ust  been r obbed at  gunpoi nt .   He descr i bed t he 

suspect s as Af r i can- Amer i can,  one st andi ng about  5- f eet  6-

i nches,  and t he ot her  man st andi ng a l i t t l e t al l er .    

¶6 Anot her  pol i ce of f i cer  al so r esponded t o t he bur gl ar y  

cal l .   As he near ed t he scene,  he obser ved t wo men wal ki ng about  

one- hal f  bl ock f r om Hi l t s l ey ' s apar t ment .   Thi s of f i cer ,  Jef f r ey 

Engel br echt ,  was unabl e t o det er mi ne t he r ace of  t he 

i ndi v i dual s,  but  not ed t hat  one of  t he men was wear i ng a l ar ge 

hooded f l annel  shi r t .   When t he of f i cer  t ur ned hi s squad car  

ar ound t o f ace t he men,  t hey r an east  bet ween t wo houses.   The 

pol i ce qui ckl y set  up a one- bl ock per i met er  i n or der  t o cont ai n 

t he suspect s.      

¶7 The of f i cer  subsequent l y r equest ed headquar t er s t o 

di spat ch a cani ne uni t  t o hel p sear ch f or  t he men.   Whi l e he 

wai t ed at  t he per i met er  f or  t he cani ne uni t ,  pol i ce headquar t er s 

r epor t ed anot her  cal l  i n r egar d t o an ar med r obber y at  

Hi l t s l ey ' s apar t ment .   The r epor t  i ndi cat ed t hat  t he t wo 

suspect s wer e Af r i can- Amer i can mal es,  t hat  one was possi bl y 

ar med,  and t hat  t he t wo cal l s wer e pr obabl y r el at ed.   Upon t hei r  

ar r i val ,  t he cani ne uni t  of f i cer  and hi s dog began t r acki ng t he 

suspect s wi t hi n t he per i met er .   The dog began bar ki ng near  a 

wooden backyar d f ence,  and t he of f i cer  demanded t hat  t he per son 

behi nd t he f ence come out  and show hi s hands.   A mal e voi ce 

r esponded t hat  he was goi ng t o sur r ender  and asked why t he 

pol i ce wer e chasi ng hi m.   The mal e who came out  f r om behi nd t he 

f ence was Dubose,  who was subsequent l y ar r est ed.     



No.  2003AP1690- CR   

 

5 
 

¶8  Dubose,  who was not  wear i ng a f l annel  shi r t ,  t ol d t he 

pol i ce t hat  he had been i n an ar gument  wi t h hi s  gi r l f r i end and 

t hat  he had j ust  l ef t  her  house.   He t hought  she mi ght  have 

cal l ed t he pol i ce on hi m,  whi ch i s why he r an when he saw t he 

squad car .   Af t er  hi s ar r est ,  he was sear ched.   The sear ch di d 

not  uncover  any weapons,  money,  or  cont r aband. 2  Dubose was t hen 

pl aced i n t he back of  a squad car  and dr i ven t o an ar ea near  

Hi l t s l ey ' s r esi dence.    

¶9 At  t hi s l ocat i on,  t he of f i cer s  conduct ed a showup 

pr ocedur e,  gi v i ng Hi l t s l ey t he oppor t uni t y t o i dent i f y one of  

t he al l eged suspect s.   The of f i cer s pl aced Hi l t s l ey i n t he 

backseat  of  a second squad car ,  whi ch was par ked so t hat  i t s 

r ear  wi ndow was t hr ee f eet  apar t  f r om t he r ear  wi ndow of  t he 

squad car  cont ai ni ng Dubose.   The dome l i ght  was t ur ned on i n 

t he car  cont ai ni ng Dubose.   The of f i cer s t ol d Hi l t s l ey t hat  

Dubose was possi bl y one of  t he men who had r obbed hi m at  

gunpoi nt ,  and asked Hi l t s l ey i f  he coul d i dent i f y t he man i n t he 

ot her  squad car .   Hi l t s l ey t ol d t he pol i ce t hat  he was 98 

per cent  cer t ai n t hat  Dubose,  who sat  al one i n t he back seat  of  

t he ot her  squad car ,  was t he man who hel d hi m at  gunpoi nt .   

Hi l t s l ey al so t ol d t he pol i ce t hat  he r ecogni zed hi m due t o hi s 

smal l ,  s l ender  bui l d and hai r st y l e.     

                                                 
2 At  appr oxi mat el y 3: 57 a. m. ,  t wo pol i ce of f i cer s  at t empt ed 

t o r et r ace Dubose' s movement s t o see i f  t hey coul d l ocat e t he 
weapon used i n t he al l eged r obber y.   They l ocat ed a semi -
aut omat i c pi st ol  near  t he t wo houses wher e Dubose al l egedl y r an 
wi t h t he uni dent i f i ed man.    
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¶10 The squad car s separ at ed and t ook bot h Hi l t s l ey and 

Dubose t o t he pol i ce st at i on.   Appr oxi mat el y 10 t o 15 mi nut es 

af t er  t he f i r st  showup,  t he pol i ce conduct ed a second showup.   

Ther e,  Hi l t s l ey i dent i f i ed Dubose,  al one i n a r oom,  t hr ough a 

t wo- way mi r r or .   Hi l t s l ey t ol d pol i ce t hat  Dubose was t he same 

man he obser ved at  t he pr evi ous showup,  and t hat  he bel i eved 

Dubose was t he man who r obbed hi m.   A shor t  t i me af t er  t he 

second showup,  t he pol i ce showed Hi l t s l ey a mug shot  of  Dubose,  

and he i dent i f i ed hi m f or  a t hi r d t i me.    

¶11 The St at e of  Wi sconsi n ( St at e)  char ged Dubose wi t h 

ar med r obber y.   Dubose f i l ed a mot i on t o suppr ess al l  

i dent i f i cat i ons of  hi m i n connect i on wi t h t he case,  speci f i cal l y  

asser t i ng t hat  t he f i r st  showup was " unnecessar i l y  suggest i ve 

and conduci ve t o an i r r epar abl e mi st aken i dent i f i cat i on.  .  .  . "   

He al so c l ai med t hat  t he i dent i f i cat i ons wer e t he f r ui t s of  an 

unl awf ul  ar r est ,  whi ch deni ed hi m due pr ocess of  l aw.   The Br own 

Count y Ci r cui t  Cour t ,  Sue E.  Bi schel ,  Judge,  deni ed Dubose' s 

mot i on and schedul ed a j ur y t r i al .   At  t r i al ,  Hi l t s l ey t est i f i ed 

about  t he event s and subsequent  showups t hat  occur r ed on Januar y 

9,  2002.   He al so i dent i f i ed Dubose i n t he cour t r oom as t he man 

who hel d hi m at  gunpoi nt  on t he ni ght  i n quest i on.   The j ur y 

convi ct ed Dubose of  ar med r obber y on Sept ember  5,  2002.  

¶12 Dubose appeal ed hi s convi ct i on t o t he cour t  of  

appeal s.   I n an unpubl i shed opi ni on,  t he cour t  of  appeal s 

af f i r med t he j udgment  of  t he c i r cui t  cour t .   The cour t  hel d t hat  

t he t ot al i t y of  t he c i r cumst ances demonst r at ed t hat  Dubose' s 

ar r est  was l awf ul ,  and t hat  Dubose had not  met  hi s bur den t o 
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pr ove t he i mper mi ssi bl e suggest i veness of  t he out - of - cour t  

i dent i f i cat i ons.   I n concl udi ng t hat  t her e was pr obabl e cause 

f or  ar r est ,  t he appel l at e cour t  r el i ed on sever al  f act or s,  

i ncl udi ng t he t i me of  t he ar r est ,  t he pr oxi mi t y of  Dubose' s 

l ocat i on t o Hi l t s l ey ' s apar t ment ,  Dubose' s s i mi l ar i t y t o t he 

descr i pt i on pr ov i ded by di spat ch,  and Dubose' s  f l i ght  af t er  

seei ng t he pol i ce car .    

¶13 The cour t  of  appeal s al so det er mi ned t hat  t he f i r st  

showup was not  i mper mi ssi bl y suggest i ve.   Dubose' s ar gument  

concer ni ng suggest i veness r el i ed on t he f act  t hat  he sat  al one 

i n t he pol i ce vehi c l e,  t he wi t ness had been dr i nki ng and was 

" buzzed, "  t he i dent i f i cat i on occur r ed shor t l y af t er  t he r obber y 

occur r ed whi l e Hi l t s l ey was upset ,  and t he of f i cer s suggest ed t o 

Hi l t s l ey bef or e t he showup t hey had possi bl y caught  " one of  t he 

guys. "   The cour t  of  appeal s hel d t hat  t he showup was not  

i mper mi ssi bl y suggest i ve based on t he t ot al i t y of  t he f act or s 

i nvol ved.    

¶14 Li kewi se,  t he cour t  r ej ect ed Dubose' s chal l enge t o t he 

second showup at  t he pol i ce st at i on.   The cour t  was not  

per suaded by Dubose' s ar gument  t hat  he was t he onl y suspect  

shown t o Hi l t s l ey,  and t hat  t he second showup occur r ed t oo soon 

af t er  t he f i r st  one.   The cour t  hel d t hat  showi ng onl y one 

suspect  t o Hi l t s l ey does not ,  by i t sel f ,  r ender  a showup 

i mper mi ssi bl y suggest i ve.   I n r espondi ng t o Dubose' s ot her  

ar gument ,  t hat  t he t i mi ng of  t he showups was t oo cl osel y 

r el at ed,  t he cour t  of  appeal s hel d:   
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Fi r st ,  t o t he ext ent  t hat  Dubose cl ai ms t hi s  
second i dent i f i cat i on was pr emi sed on an ear l i er  
mi st aken i dent i f i cat i on,  we not e t hat  our  i nqui r y 
r est s sol el y on t he suggest i veness of  t he pol i ce 
pr ocedur es used i n gar ner i ng an i ndi v i dual ' s 
i dent i f i cat i on and whet her  t hose pr ocedur es cr eat e 
i mper mi ssi bl e suggest i veness.   Ther ef or e Dubose' s 
cont ent i on t hat  t he second i dent i f i cat i on al l owed 
Hi l t s l ey t o conf i r m an ear l i er  mi st ake mi sses t he 
poi nt .   

Second,  Dubose has not  pr ovi ded any aut hor i t y t o 
suppor t  hi s assumpt i on t hat  a subsequent  
i dent i f i cat i on must  occur  af t er  a per i od of  t i me has 
l apsed t o ensur e t he i dent i f i cat i on i s separ at e and 
i ndependent ,  t her eby pr event i ng i mper mi ssi bl e 
suggest i veness.   I n r eal i t y,  Dubose' s ar gument  r el at es 
onl y t o t he r el i abi l i t y  of  t he i dent i f i cat i on.   
Wi t hout  t her e bei ng any i mper mi ssi bl e suggest i veness 
i n t he second showup,  t he r el i abi l i t y  of  t he 
i dent i f i cat i on i s i mmat er i al  f or  our  pur poses of  
consi der i ng whet her  a def endant ' s due pr ocess r i ght s 
have been vi ol at ed.    

St at e v.  Dubose,  2003AP1690- CR,  unpubl i shed sl i p op. ,  ¶¶36- 37 

( Wi s.  Ct .  App.  Mar ch 2,  2004) .  

¶15 Dubose pet i t i oned t hi s cour t  f or  r evi ew.   We gr ant ed 

hi s pet i t i on on Oct ober  19,  2004,  and now,  f or  t he r easons set  

f or t h her ei n,  r ever se t he deci s i on of  t he cour t  of  appeal s.   

Accor di ngl y,  we r emand t hi s case t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.      

I I  

¶16 On r evi ew of  a mot i on t o suppr ess,  t hi s cour t  empl oys 

a t wo- st ep anal ysi s.   St at e v.  Eason,  2001 WI  98,  ¶9,  245 

Wi s.  2d 206,  629 N. W. 2d 625.   Fi r st ,  we r evi ew t he ci r cui t  

cour t ' s  f i ndi ngs of  f act .   We wi l l  uphol d t hese f i ndi ngs unl ess 

t hey ar e agai nst  t he gr eat  wei ght  and cl ear  pr eponder ance of  t he 

evi dence.   St at e v.  Mar t wi ck,  2000 WI  5,  ¶18,  231 Wi s.  2d 801,  
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604 N. W. 2d 552.   " I n r evi ewi ng an or der  suppr essi ng evi dence,  

appel l at e cour t s wi l l  uphol d f i ndi ngs of  evi dent i ar y or  

hi st or i cal  f act  unl ess t hey ar e c l ear l y er r oneous. "   St at e v.  

Ki ef f er ,  217 Wi s.  2d 531,  541,  577 N. W. 2d 352 ( 1998) ;  see al so 

St at e v.  Har r i s,  206 Wi s.  2d 243,  249- 50,  557 N. W. 2d 245 ( 1996) .   

Next ,  we must  r evi ew i ndependent l y t he appl i cat i on of  r el evant  

const i t ut i onal  pr i nci pl es t o t hose f act s.   St at e v.  Vor bur ger ,  

2002 WI  105,  ¶32,  255 Wi s.  2d 537,  648 N. W. 2d 829.   Such a 

r evi ew pr esent s a quest i on of  l aw,  whi ch we r evi ew de novo,  but  

wi t h t he benef i t  of  anal yses of  t he c i r cui t  cour t  and cour t  of  

appeal s.   See Ki ef f er ,  217 Wi s.  2d at  541.          

I I I  

 ¶17 Our  anal ysi s begi ns wi t h a summar y of  t he l aw r el at i ng 

t o t he r i ght  t o due pr ocess i n out - of - cour t  i dent i f i cat i on 

pr ocedur es.   I n St oval l ,  t he Uni t ed St at es Supr eme Cour t  

consi der ed f or  t he f i r st  t i me whet her ,  and under  what  

c i r cumst ances,  out - of - cour t  i dent i f i cat i on pr ocedur es coul d 

i mpl i cat e a def endant ' s r i ght  t o due pr ocess. 3  The def endant  i n 

t hat  case,  an Af r i can- Amer i can mal e,  was ar r est ed f or  mur der .   

Wi t hout  t i me t o consul t  wi t h or  r et ai n counsel ,  t he def endant  

                                                 
3 Pr i or  t o St oval l ,  t he Uni t ed St at es Supr eme Cour t  had 

never  appl i ed t he due pr ocess anal ysi s t o t he admi ssi bi l i t y  of  
eyewi t ness t est i mony.   See Benj ami n E.  Rosenber g,  Ret hi nki ng t he 
Ri ght  t o Due Pr ocess i n Connect i on Wi t h Pr et r i al  I dent i f i cat i on 
Pr ocedur es:  An Anal ysi s and a Pr oposal ,  79 Ky.  L. J.  259,  264 
( 1991) .   I n di scussi ng i dent i f i cat i on pr ocedur es,  Just i ce 
Wi l l i am J.  Br ennan,  Jr . ,  wr i t i ng f or  t he Cour t ,  st at ed:  " The 
over whel mi ng maj or i t y of  Amer i can cour t s have al ways t r eat ed t he 
evi dence quest i on not  as one of  admi ssi bi l i t y  but  as one of  
cr edi bi l i t y  f or  t he j ur y. "   St oval l ,  388 U. S.  at  299- 300.     



No.  2003AP1690- CR   

 

10 
 

was t aken t o t he hospi t al  r oom of  t he onl y sur vi v i ng wi t ness t o 

t he al l eged cr i me.   The wi t ness had been st abbed mul t i pl e t i mes 

and was awai t i ng sur ger y.   The def endant  was handcuf f ed t o one 

of  f i ve pol i ce of f i cer s who,  al ong wi t h t wo pr osecut or s,  br ought  

hi m i nt o t he hospi t al  r oom.   He was t he onl y Af r i can- Amer i can i n 

t he r oom.   The wi t ness subsequent l y i dent i f i ed t he def endant  

f r om her  hospi t al  bed af t er  a pol i ce of f i cer  asked her  i f  he 

" was t he man, "  and t he def endant  ut t er ed a f ew wor ds f or  t he 

pur pose of  voi ce i dent i f i cat i on.   The wi t ness l at er  r ecover ed,  

and t est i f i ed at  t he def endant ' s t r i al  as t o t he event s t hat  

occur r ed i n her  hospi t al  r oom.   At  t hat  t i me,  she al so made an 

i n- cour t  i dent i f i cat i on of  t he def endant .   St oval l ,  388 U. S.  at  

295.      

 ¶18 The Uni t ed St at es Supr eme Cour t  consi der ed whet her  t he 

conf r ont at i on i n t he hospi t al  r oom was " so unnecessar i l y  

suggest i ve and conduci ve t o i r r epar abl e mi st aken i dent i f i cat i on 

t hat  he was deni ed due pr ocess of  l aw. "   I d.  at  302.   The Cour t  

concl uded t hat  due pr ocess was a r ecogni zed gr ound of  at t ack 

under  such ci r cumst ances,  as " [ t ] he pr act i ce of  showi ng suspect s  

s i ngl y t o per sons f or  t he pur pose of  i dent i f i cat i on,  and not  as 

par t  of  a l i neup,  has been wi del y condemned. "   I d.  ( f oot not e 

omi t t ed) .   Never t hel ess,  t he Supr eme Cour t  hel d t hat  t he 

exi st ence of  a due pr ocess vi ol at i on " depends on t he t ot al i t y of  

t he c i r cumst ances sur r oundi ng i t "  and t hat  t hi s case di d not  

pr esent  such a v i ol at i on.   I d.   The Cour t  det er mi ned t hat  

necessi t y i s a key f act or  i n r evi ewi ng whet her  a showup vi ol at es 

due pr ocess.   Al t hough t he i dent i f i cat i on was suggest i ve,  t he 
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Cour t  det er mi ned t hat  i t  di d not  v i ol at e t he def endant ' s r i ght  

t o due pr ocess because t he pr ocedur e was necessar y.   I t  hel d:   

" Her e was t he onl y per son i n t he wor l d who coul d 
possi bl y exoner at e St oval l .   Her  wor ds,  and onl y her  
wor ds,  ' He i s not  t he man'  coul d have r esul t ed i n 
f r eedom f or  St oval l .   The hospi t al  was not  f ar  di st ant  
f r om t he cour t house and j ai l .   No one knew how l ong 
Mr s.  Behr endt  mi ght  l i ve.   Faced wi t h t he 
r esponsi bi l i t y  of  i dent i f y i ng t he at t acker ,  wi t h t he 
need f or  i mmedi at e act i on and wi t h t he knowl edge t hat  
Mr s.  Behr endt  coul d not  v i s i t  t he j ai l ,  t he pol i ce 
f ol l owed t he onl y f easi bl e pr ocedur e and t ook St oval l  
t o t he hospi t al  r oom.   Under  t hese ci r cumst ances,  t he 
usual  pol i ce st at i on l i ne- up,  whi ch St oval l  now ar gues 
he shoul d have had,  was out  of  t he quest i on. "  

I d.  ( c i t at i on omi t t ed) .   Thus,  whi l e t he out - of - cour t  

i dent i f i cat i on was not  suppr essed i n t hat  case,  St oval l  

" est abl i shed a due pr ocess r i ght  of  cr i mi nal  suspect s t o be f r ee 

f r om conf r ont at i ons t hat ,  under  al l  c i r cumst ances,  ar e 

unnecessar i l y  suggest i ve.   The r i ght  was enf or ceabl e by 

excl usi on at  t r i al  of  evi dence of  t he const i t ut i onal l y i nval i d 

i dent i f i cat i on. "   Manson v.  Br at hwai t e,  432 U. S.  98,  120 ( 1977)  

( Mar shal l ,  J. ,  di ssent i ng) .         

¶19 On t he same day t hat  t he Uni t ed St at es Supr eme Cour t  

deci ded St oval l ,  i t  al so deci ded Uni t ed St at es v.  Wade,  388 U. S.  

218 ( 1967)  and Gi l ber t  v.  Cal i f or ni a,  388 U. S.  263 ( 1967) .   

These deci s i ons al l  r ef l ect ed t he Cour t ' s  concer n about  t he 

r el i abi l i t y  of  out - of - cour t  eyewi t ness i dent i f i cat i on evi dence.   

See Br at hwai t e,  432 U. S.  at  120 ( Mar shal l ,  J. ,  di ssent i ng) .   

Par t i cul ar l y,  i n Wade,  t he Cour t  made st r ong st at ement s about  

t he danger s i nvol ved wi t h eyewi t ness i dent i f i cat i ons:   
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[ T] he conf r ont at i on compel l ed by t he St at e bet ween t he 
accused and t he vi ct i m or  wi t nesses t o a cr i me t o 
el i c i t  i dent i f i cat i on evi dence i s pecul i ar l y r i ddl ed 
wi t h i nnumer abl e danger s and var i abl e f act or s whi ch 
mi ght  ser i ousl y,  even cr uci al l y,  der ogat e f r om a f ai r  
t r i al .   The vagar i es of  eyewi t ness i dent i f i cat i on ar e 
wel l - known;  t he annal s of  cr i mi nal  l aw ar e r i f e wi t h 
i nst ances of  mi st aken i dent i f i cat i on.  

Wade,  388 U. S.  at  228 ( f oot not e omi t t ed) .   The f oundat i on of  

t hi s " t r i l ogy"  of  cases was " t he Cour t ' s  r ecogni t i on of  t he 

' hi gh i nci dence of  mi scar r i age of  j ust i ce'  r esul t i ng f r om t he 

admi ssi on of  mi st aken eyewi t ness i dent i f i cat i on evi dence at  

cr i mi nal  t r i al s. "   Br at hwai t e,  432 U. S.  at  119 ( Mar shal l ,  J. ,  

di ssent i ng)  ( c i t at i on omi t t ed) .         

 ¶20  Af t er  St oval l ,  Wade,  and Gi l ber t ,  t he Uni t ed St at es 

Supr eme Cour t  next  consi der ed t he i dent i f i cat i on i ssue i n 

Si mmons v.  Uni t ed St at es,  390 U. S.  377 ( 1968) .   I n t hat  case,  

t he def endant  was convi ct ed of  ar med r obber y based on i n- cour t  

i dent i f i cat i on.   However ,  t he i n- cour t  i dent i f i cat i on wi t nesses 

had been shown phot ogr aphs of  t he def endant  pr i or  t o t r i al .   The 

def endant  ar gued t hat  t he i n- cour t  i dent i f i cat i ons wer e t ai nt ed,  

because t he out - of - cour t  phot o i dent i f i cat i on was suggest i ve.       

¶21 The Cour t ,  at t empt i ng t o f ol l ow t he " t ot al i t y  t est "  

devel oped i n St oval l ,  det er mi ned t hat  t he i n- cour t  

i dent i f i cat i on was not  t ai nt ed.   However ,  " t he excl usi onar y 

ef f ect  of  St oval l  had al r eady been accompl i shed,  s i nce t he 

pr osecut i on made no use of  t he suggest i ve conf r ont at i on.   

Si mmons,  t her ef or e,  di d not  deal  wi t h t he const i t ut i onal i t y of  

t he out - of - cour t  i dent i f i cat i on pr ocedur e.   The onl y quest i on 

was t he i mpact  of  t he Due Pr ocess Cl ause on an i n- cour t  
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i dent i f i cat i on t hat  was not  i t sel f  unnecessar i l y  suggest i ve. "   

Br at hwai t e,  432 U. S.  at  121- 22 ( Mar shal l ,  J. ,  di ssent i ng) .       

¶22 The Uni t ed St at es Supr eme Cour t  never t hel ess hel d i n 

Si mmons " t hat  each case must  be consi der ed on i t s own f act s,  and 

t hat  convi ct i ons based on eyewi t ness i dent i f i cat i on at  t r i al  

f ol l owi ng a pr et r i al  i dent i f i cat i on by phot ogr aph wi l l  be set  

asi de on t hat  gr ound onl y i f  t he phot ogr aphi c  i dent i f i cat i on 

pr ocedur e was so i mper mi ssi bl y suggest i ve as t o gi ve r i se t o a 

ver y subst ant i al  l i kel i hood of  i r r epar abl e mi si dent i f i cat i on. "   

Si mmons,  390 U. S.  at  384.   I n so hol di ng,  however ,  t he Supr eme 

Cour t  " del i neat ed a mor e expansi ve def i ni t i on of  t ot al i t y t han 

t he one est abl i shed i n St oval l . "   Davi d E.  Pasel t i ner ,  Twent y-

Year s of  Di mi ni shi ng Pr ot ect i on:  A Pr oposal  t o Ret ur n t o t he 

Wade Tr i l ogy' s St andar ds,  15 Hof st r a L.  Rev.  583,  589 ( 1987) .   

" Subst i t ut i on of  t he wor d ' per mi ssi bl e'  f or  ' unnecessar i l y '  

cr eat es t he i mpr essi on t hat  what  may be ' unnecessar y '  coul d 

st i l l  be ' per mi ssi bl e. '   Mor eover ,  r epl aci ng ' conduci ve t o 

i r r epar abl e mi st aken i dent i f i cat i on'  wi t h ' a ver y subst ant i al  

l i kel i hood of  i r r epar abl e mi si dent i f i cat i on'  r equi r es a much 

hi gher  l evel  of  pr oof  on t he par t  of  t he def endant . "   I d.  

( f oot not e omi t t ed) .   As a r esul t ,  St oval l  and Si mmons 

est abl i shed t wo di f f er ent  due pr ocess t est s f or  t wo di f f er ent  
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f act ual  scenar i os.   See Br at hwai t e,  432 U. S.  at  122 ( Mar shal l ,  

J. ,  di ssent i ng) . 4   

¶23 I n Nei l  v.  Bi gger s,  409 U. S.  188 ( 1972) ,  t he Uni t ed 

St at es Supr eme Cour t  shi f t ed away f r om i t s r el i ance on t he 

" necessi t y"  of  t he out - of - cour t  i dent i f i cat i on as set  f or t h i n 

St oval l  and,  i nst ead,  emphasi zed t he st andar d of  r el i abi l i t y 

est abl i shed i n Si mmons. 5  I n Bi gger s,  t he pol i ce conduct ed a 

showup t hat  consi st ed of  t wo det ect i ves wal k i ng t he def endant  

past  t he v i ct i m at  t he pol i ce st at i on.   At  t he v i ct i m' s r equest ,  

t he pol i ce di r ect ed t he r espondent  t o say " shut  up or  I ' l l  k i l l  

you. "   The vi ct i m i dent i f i ed t he def endant  af t er  t he showup and 

t hen l at er  at  t r i al .   The def endant  obj ect ed t o t he 

admi ssi bi l i t y  of  t he out - of - cour t  i dent i f i cat i on.    

¶24 The Supr eme Cour t  det er mi ned t hat  an i mpr oper  out - of -

cour t  i dent i f i cat i on al one does not  r equi r e t he excl usi on of  t he 

evi dence.   The Cour t  concl uded t hat  evi dence f r om a suggest i ve 

i dent i f i cat i on woul d be admi ssi bl e i f  a cour t  can f i nd i t  

r el i abl e under  t he t ot al i t y of  t he c i r cumst ances.   I n or der  t o 

                                                 
4 The di st i nct i on est abl i shed bet ween t he ci r cumst ances 

pr esent ed i n St oval l  and Si mmons v.  Uni t ed St at es,  390 U. S.  377 
( 1968) ,  was pr eser ved i n t wo succeedi ng Uni t ed St at es Supr eme 
Cour t  cases:  Col eman v.  Al abama,  399 U. S.  1 ( 1970)  and Fost er  v.  
Cal i f or ni a,  394 U. S.  440 ( 1969) .  

5 I n Nei l  v.  Bi gger s,  409 U. S.  188 ( 1972) ,  " t he Cour t  
obser ved t hat  t he chal l enged pr ocedur e occur r ed pr e- St oval l  and 
t hat  a st r i ct  r ul e woul d make l i t t l e sense wi t h r egar d t o a 
conf r ont at i on t hat  pr eceded t he Cour t ' s  f i r st  i ndi cat i on t hat  a 
suggest i ve pr ocedur e mi ght  l ead t o t he excl usi on of  evi dence. "   
Manson v.  Br at hwai t e,  432 U. S.  98,  107 ( 1977)  ( c i t at i on 
omi t t ed) .    
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det er mi ne i f  an i dent i f i cat i on i s r el i abl e under  t he t ot al i t y of  

t he c i r cumst ances,  t he Cour t  devel oped a f i ve- par t  t est :  ( 1)  t he 

oppor t uni t y of  t he wi t ness t o v i ew t he def endant  at  t he t i me of  

t he cr i me;  ( 2)  t he wi t ness'  degr ee of  at t ent i on;  ( 3)  t he 

accur acy of  t he wi t ness'  pr i or  descr i pt i on of  t he def endant ;  ( 4)  

t he l evel  of  cer t ai nt y demonst r at ed by t he wi t ness at  t he 

conf r ont at i on;  and ( 5)  t he l engt h of  t i me bet ween t he cr i me and 

t he conf r ont at i on.   See Bi gger s,  409 U. S.  at  199- 200. 6 

¶25 The Uni t ed St at es Supr eme Cour t ' s  next  s i gni f i cant  

eyewi t ness i dent i f i cat i on case was Manson v.  Br at hwai t e.   I n 

t hat  case,  a pol i ce of f i cer  made a posi t i ve out - of - cour t  phot o 

i dent i f i cat i on of  t he def endant  t wo days af t er  he conduct ed an 

                                                 

6 I n r esponse t o t hi s deci s i on,  one comment at or  obser ved:   

[ T] he Cour t  moved f r om t he r el at i vel y obj ect i ve t est s  
of  Gi l ber t  v.  Cal i f or ni a,  388 U. S.  263 ( 1967)  and 
St oval l  t o a subj ect i ve t est .   The Bi gger s t est  f i r st  
r equi r es t he det er mi nat i on of  suggest i veness under  an 
expansi ve r eadi ng of  t he t ot al i t y t est ,  and t hen,  even 
i f  t he l i neup i s f ound t o be suggest i ve,  i t  may st i l l  
be used,  i f ,  af t er  wei ghi ng al l  t he f act or s 
sur r oundi ng t he l i neup,  i t  i s  f ound t o be r el i abl e.   
Bi gger s,  t her ef or e,  makes i t  di f f i cul t  f or  t he 
def endant  t o pr ove suggest i veness,  whi l e at  t he same 
t i me maki ng i t  easi er  f or  t he pr osecut i on t o use a 
suggest i ve i dent i f i cat i on.   The cour t s ar e t hus abl e 
t o di smi ss f l agr ant  v i ol at i ons on a f i ndi ng of  
r el i abi l i t y ,  and t he pol i ce have l i t t l e t o f ear  
concer ni ng t he suppr essi on of  suggest i ve 
i dent i f i cat i ons.  

 
Davi d E.  Pasel t i ner ,  Twent y- Year s of  Di mi ni shi ng Pr ot ect i on:   A 
Pr oposal  t o Ret ur n t o t he Wade Tr i l ogy' s St andar ds,  15 Hof st r a 
L.  Rev.  583,  592 ( 1987) ( f oot not es omi t t ed) .      
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under cover  pur chase of  dr ugs f r om t he def endant .   Bot h par t i es 

agr eed t hat  t he i dent i f i cat i on was i mpr oper l y suggest i ve.   The 

Supr eme Cour t  hel d t hat ,  under  t he t ot al i t y of  t he 

c i r cumst ances,  t he i dent i f i cat i on was r el i abl e even t hough t he 

conf r ont at i on pr ocedur e was suggest i ve.   Br at hwai t e,  432 U. S.  at  

106.   The Cour t  r eaf f i r med Bi gger s and hel d t hat  " r el i abi l i t y  i s  

t he l i nchpi n i n det er mi ni ng t he admi ssi bi l i t y  of  i dent i f i cat i on 

t est i mony.  .  .  .   The f act or s t o be consi der ed ar e set  out  i n 

Bi gger s. "   I d.  at  114 ( c i t at i on omi t t ed) .  

¶26 Wi t h gui dance f r om t he Uni t ed St at es Supr eme Cour t ,  

t hi s cour t  has adopt ed t he t est  set  f or t h i n Bi gger s and 

Br at hwai t e i n an at t empt  t o mi ni mi ze t he mi si dent i f i cat i on of  

def endant s i n Wi sconsi n.   See St at e v.  Wol ver t on,  193 

Wi s.  2d 234,  533 N. W. 2d 167 ( 1995) ;  Fel l s v.  St at e,  65 

Wi s.  2d 525,  223 N. W. 2d 507 ( 1974)  ( i n a case i nvol v i ng l i neup 

and phot o i dent i f i cat i ons,  t he pr oper  pr ocedur e i s t o f i r st  

det er mi ne i f  t he i dent i f i cat i on was " unnecessar i l y  suggest i ve, "  

and,  i f  so,  deci de whet her ,  under  t he t ot al i t y of  c i r cumst ances,  

t he i dent i f i cat i on was never t hel ess r el i abl e) .   I n Wol ver t on,  

t hi s cour t  dec i ded a case t hat  pr esent ed si mi l ar  f act ual  

c i r cumst ances t o t he case pr esent l y bef or e us.   Ther e,  t he 

pol i ce conduct ed showups i n dr i veways of  di f f er ent  wi t nesses t o 

di f f er ent  i nci dent s.   The suspect  was posi t i vel y i dent i f i ed 

whi l e s i t t i ng al one i n t he back of  a squad car .   The 

i dent i f i cat i ons t ook pl ace shor t l y af t er  t he al l eged i nci dent s,  

and t he wi t nesses l at er  i dent i f i ed t he suspect  at  t r i al .    
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¶27 I n r el y i ng on Bi gger s and Br at hwai t e,  we hel d t hat  i f  

t he cr i mi nal  def endant  demonst r at es t hat  t he showup was 

i mper mi ssi bl y suggest i ve,  t he bur den " shi f t s t o t he st at e t o 

demonst r at e t hat  ' under  t he " t ot al i t y of  t he c i r cumst ances" '  t he 

i dent i f i cat i on was r el i abl e.  .  .  . "   Wol ver t on,  193 Wi s.  2d at  

264.   Accor di ngl y,  we uphel d t he admi ssi bi l i t y  of  t he out - of -

cour t  i dent i f i cat i ons,  not  under  st andar ds i nvol v i ng due pr ocess 

and necessi t y as set  f or t h i n St oval l ,  but  because under  t he 

t ot al i t y of  t he c i r cumst ances,  such i dent i f i cat i ons wer e 

det er mi ned t o be r el i abl e.      

I V 

¶28 Thi s case pr esent s us wi t h an oppor t uni t y t o r evi s i t  

our  posi t i on wi t h r egar d t o t he Uni t ed St at es Supr eme Cour t  

deci s i ons i n Bi gger s and Br at hwai t e.   The St at e ur ges us t o 

r eaf f i r m our  adher ence t o t hese hol di ngs,  and agai n concl ude 

t hat  evi dence f r om an i mper mi ssi bl y suggest i ve out - of - cour t  

i dent i f i cat i on can st i l l  be used at  t r i al  i f ,  based on t he 

t ot al i t y of  t he c i r cumst ances,  t he i dent i f i cat i on was r el i abl e.    

I n cont r ast ,  Dubose asks us t o abandon t hi s appr oach and appl y a 

per  se excl us i onar y r ul e i n cases wher e out - of - cour t  

i dent i f i cat i ons wer e i mper mi ssi bl y suggest i ve.  

¶29 We begi n our  assessment  by r ecogni z i ng t hat  much new 

i nf or mat i on has been assembl ed si nce we l ast  r evi ewed t he showup 

pr ocedur e i n Wol ver t on.   Over  t he l ast  decade,  t her e have been 

ext ensi ve st udi es on t he i ssue of  i dent i f i cat i on evi dence,  

r esear ch t hat  i s  now i mpossi bl e f or  us t o i gnor e.   See Nancy 

St ebl ay et  al . ,  Eyewi t ness Accur acy Rat es i n Pol i ce Showup and 
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Li neup Pr esent at i ons:  A Met a- Anal yt i c Compar i son,  27 L.  & Human 

Behav.  523 ( 2003) ;  Wi nn S.  Col l i ns,  I mpr ovi ng Eyewi t ness 

Evi dence Col l ect i on Pr ocedur es i n Wi sconsi n,  2003 Wi s.  L.  Rev.  

529;  Gar y L.  Wel l s & El i zabet h Ol son,  Eyewi t ness Test i mony,  54 

Ann.  Rev.  Psychol .  277 ( 2003) ;  Ti f f any Hi nz & Kat hy Pezdek,  The 

Ef f ect  of  Exposur e t o Mul t i pl e Li neups on Face I dent i f i cat i on 

Accur acy,  25 L.  & Human Behav.  185 ( 2001) ;  U.  S.  Depar t ment  of  

Just i ce,  Eyewi t ness Evi dence:  A Gui de f or  Law Enf or cement  

( 1999) ,  avai l abl e at  

ht t p: / / www. ncj r s. or g/ pdf f i l es1/ ni j / 178240. pdf ;  Gar y L.  Wel l s & 

Amy L.  Br adf i el d,  " Good,  You I dent i f i ed t he Suspect " :  Feedback 

t o Eyewi t nesses Di st or t s Thei r  Repor t s of  t he Wi t nessi ng 

Exper i ence,  83 J .  Appl .  Psych.  360 ( 1998) ;  Gar y L.  Wel l s et  al . ,  

Eyewi t ness I dent i f i cat i on Pr ocedur es:  Recommendat i ons f or  

Li neups and Phot ospr eads,  22 L.  & Human Behav.  603 ( 1998) ;  U. S.  

Depar t ment  of  Just i ce,  Convi ct ed by Jur i es,  Exoner at ed by 

Sci ence:  Case St udi es i n t he Use of  DNA Evi dence t o Est abl i sh 

I nnocence Af t er  Tr i al ,  ( 1996) ,  avai l abl e at  

ht t p: / / www. ncj r s. or g/ pdf f i l es/ dnaevi d. pdf .      

¶30 These st udi es conf i r m t hat  eyewi t ness t est i mony i s 

of t en " hopel essl y unr el i abl e. "   Commonweal t h v.  Johnson,  650 

N. E. 2d 1257,  1262 ( Mass.  1995) .   The r esear ch st r ongl y suppor t s 

t he concl usi on t hat  eyewi t ness mi si dent i f i cat i on i s now t he 

si ngl e gr eat est  sour ce of  wr ongf ul  convi ct i ons i n t he Uni t ed 

St at es,  and r esponsi bl e f or  mor e wr ongf ul  convi c t i ons t han al l  

ot her  causes combi ned.   See Wel l s,  Eyewi t ness I dent i f i cat i on 

Pr ocedur es,  22 L.  & Human Behav.  at  6.   I n a st udy conduct ed by 
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t he Uni t ed St at es Depar t ment  of  Just i ce of  28 wr ongf ul  

convi ct i ons,  i t  det er mi ned t hat  24 ( 85 per cent )  of  t he er r oneous 

convi ct i ons wer e based pr i mar i l y  on t he mi si dent i f i cat i on of  t he 

def endant  by a wi t ness.   Col l i ns,  I mpr ovi ng Eyewi t ness Evi dence 

Col l ect i on Pr ocedur es i n Wi sconsi n,  2003 Wi s.  L.  Rev.  at  532- 33.  

I n a s i mi l ar  st udy conduct ed by t he I nnocence Pr oj ect  at  t he 

Benj ami n Car dozo School  of  Law,  mi st aken i dent i f i cat i ons pl ayed 

a maj or  par t  i n t he wr ongf ul  convi ct i on of  over  t wo- t hi r ds of  

t he f i r st  138 post convi ct i on DNA exoner at i ons.   Avai l abl e at ,  

ht t p: / / www. i nnocencepr oj ect . or g/ causes/ mi st akeni d. php.   These 

st at i st i cs cer t ai nl y subst ant i at e Just i ce Wi l l i am J.  Br ennan,  

Jr . ' s  concer ns i n Wade t hat  " t he annal s of  cr i mi nal  l aw ar e r i f e 

wi t h i nst ances of  mi st aken i dent i f i cat i on. "   Wade,  388 U. S.  at  

228 ( f oot not e omi t t ed) .   

¶31 I n l i ght  of  such evi dence,  we r ecogni ze t hat  our  

cur r ent  appr oach t o eyewi t ness i dent i f i cat i on has si gni f i cant  

f l aws. 7  Af t er  t he Supr eme Cour t ' s  deci s i ons i n Bi gger s and 

Br at hwai t e,  t he t est  f or  showups evol ved f r om an i nqui r y i nt o 

unnecessar y suggest i veness t o an i nqui r y of  i mper mi ssi bl e 

suggest i veness,  whi l e f or gi v i ng i mper mi ssi bl e suggest i veness i f  

                                                 
7 As f ur t her  evi dence of  a f l awed pr ocedur e,  we not e t hat  

t he Wi sconsi n At t or ney Gener al ' s  Of f i ce has r ecent l y adopt ed a 
Model  Pol i cy and Pr ocedur e f or  Eyewi t ness I dent i f i cat i on.   The 
pol i cy was a r esul t  of  " [ r ] esear ch and nat i onwi de exper i ence 
( whi ch)  demonst r at ed t hat  eyewi t ness evi dence can be a 
par t i cul ar l y f r agi l e t ype of  evi dence,  and t hat  eyewi t nesses can 
be mi st aken. "   Wi sconsi n Depar t ment  of  Just i ce,  Model  Pol i cy and 
Pr ocedur e f or  Eyewi t ness I dent i f i cat i on at  2,  avai l abl e at ,  
ht t p: / / www. doj . st at e. wi . us/ dl es/ t ns/ Eyewi t nessPubl i c. pdf .  
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t he i dent i f i cat i on coul d be sai d t o be r el i abl e.   St udi es have 

now shown t hat  appr oach i s unsound,  s i nce i t  i s  ext r emel y 

di f f i cul t ,  i f  not  i mpossi bl e,  f or  cour t s t o di st i ngui sh bet ween 

i dent i f i cat i ons t hat  wer e r el i abl e and i dent i f i cat i ons t hat  wer e 

unr el i abl e.   " Consi der i ng t he compl exi t y of  t he human mi nd and 

t he subt l e ef f ect s of  suggest i ve pr ocedur es upon i t ,  a 

det er mi nat i on t hat  an i dent i f i cat i on was unaf f ect ed by such 

pr ocedur es must  i t sel f  be open t o ser i ous quest i on. "   St at e v.  

Lecl ai r ,  385 A. 2d 831,  833 ( N. H.  1978) .   Because a wi t ness can 

be i nf l uenced by t he suggest i ve pr ocedur e i t sel f ,  a cour t  cannot  

know exact l y how r el i abl e t he i dent i f i cat i on woul d have been 

wi t hout  t he suggest i veness.         

¶32 I t  i s  now cl ear  t o us t hat  t he use of  unnecessar i l y  

suggest i ve evi dence r esul t i ng f r om a showup pr ocedur e pr esent s 

ser i ous pr obl ems i n Wi sconsi n cr i mi nal  l aw cases. 8  Just i ce 

                                                 

8 One comment at or  st at ed:   

Unnecessar i l y  suggest i ve pr et r i al  i dent i f i cat i on 
pr ocedur es di f f er  f r om most  ot her  i mpr oper  l aw 
enf or cement  act i v i t i es because t hey do not  f ur t her  any 
val i d l aw enf or cement  i nt er est .   Al t hough a v i ol at i on 
of  a suspect ' s f our t h or  f i f t h amendment  r i ght s——f or  
exampl e,  a war r ant l ess sear ch or  an i nt er r ogat i on 
wi t hout  a l awyer  pr esent ——i s pl ai nl y wr ong,  i t  mi ght  
at  l east  f ur t her  t he val i d l aw enf or cement  obj ect i ve 
of  col l ect i ng r el evant  evi dence.   By cont r ast ,  an 
unnecessar i l y  suggest i ve i dent i f i cat i on pr ocedur e 
s i mpl y cr eat es unr el i abl e evi dence wher e r el i abl e 
evi dence coul d have been gat her ed.   I t  i s  not  a case 
wher e good ends j ust i f y bad means——t he end r esul t  of  
an unnecessar i l y  suggest i ve pr ocedur e i s wor t hl ess 
pr eci sel y because of  t he means used.  
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Thur good Mar shal l ,  di ssent i ng i n Br at hwai t e,  t ook not e of  such a 

pr obl em and expr essed hi s concer n when he wr ot e:   

I n my vi ew,  t hi s concl usi on t ot al l y i gnor es t he 
l essons of  Wade.   The danger s of  mi st aken 
i dent i f i cat i on ar e,  as St oval l  hel d,  s i mpl y t oo gr eat  
t o per mi t  unnecessar i l y  suggest i ve i dent i f i cat i ons.   
Nei t her  Bi gger s nor  t he Cour t ' s  opi ni on t oday poi nt s 
t o any cont r ar y empi r i cal  evi dence.   St udi es s i nce 
Wade have onl y r ei nf or ced t he val i di t y of  i t s 
assessment  of  t he danger s of  i dent i f i cat i on t est i mony.   
Whi l e t he Cour t  i s  ' cont ent  t o r el y on t he good sense 
and j udgment  of  Amer i can j ur i es, '  t he i mpet us f or  
St oval l  and Wade was r epeat ed mi scar r i ages of  j ust i ce 
r esul t i ng f r om j ur i es '  wi l l i ngness t o cr edi t  
i naccur at e eyewi t ness t est i mony.    

Br at hwai t e,  432 U. S.  at  125- 26 ( Mar shal l ,  J. ,  di ssent i ng)  

( f oot not e omi t t ed)  ( c i t at i on omi t t ed) .   We agr ee wi t h hi m t hat  

many of  t he concer ns r egar di ng unnecessar i l y  suggest i ve 

pr ocedur es wer e addr essed i n St oval l  and Wade.   St oval l  

r ecogni zed t hat  t he r i sk of  mi si dent i f i cat i on i s t oo gr eat  t o 

al l ow t he j ur y t o hear  evi dence f r om unnecessar i l y  suggest i ve 

showup pr ocedur es.   As st at ed,  t he Uni t ed St at es Supr eme Cour t  

speci f i cal l y hel d t hat  t he " pr act i ce of  showi ng suspect s s i ngl y 

t o per sons f or  t he pur pose of  i dent i f i cat i on .  .  .  has been 

wi del y condemned. "   St oval l ,  388 U. S.  at  302 ( f oot not e omi t t ed) .   

Whi l e t he Cour t  al l owed t he showup evi dence t o be admi t t ed i n 

t hat  case,  i t s hol di ng was l i mi t ed t o s i t uat i ons wher e,  based on 

t he t ot al i t y of  t he c i r cumst ances,  t he showup was necessar y.   

Such a st r i ct  r equi r ement  hel ped ensur e t hat  t he pol i ce woul d 

                                                                                                                                                             

Rosenbur g,  Ret hi nki ng t he Ri ght  t o Due Pr ocess,  79 Ky.  L. J.  
at  291 ( f oot not e omi t t ed) .    
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t ake pr ecaut i ons when consi der i ng t he use of  a showup and,  i f  a 

showup was appr opr i at e,  conduct  t he pr ocedur e i n a non-

suggest i ve manner .    

¶33 Wi t h St oval l  as our  gui de,  we now adopt  a di f f er ent  

t est  i n Wi sconsi n r egar di ng t he admi ssi bi l i t y  of  showup 

i dent i f i cat i ons. 9  We concl ude t hat  evi dence obt ai ned f r om an 

out - of - cour t  showup i s i nher ent l y suggest i ve and wi l l  not  be 

admi ssi bl e unl ess,  based on t he t ot al i t y of  t he c i r cumst ances,  

t he pr ocedur e was necessar y.   A showup wi l l  not  be necessar y,  

however ,  unl ess t he pol i ce l acked pr obabl e cause t o make an 

ar r est  or ,  as a r esul t  of  ot her  exi gent  c i r cumst ances,  coul d not  

have conduct ed a l i neup or  phot o ar r ay.   A l i neup or  phot o ar r ay 

i s gener al l y f ai r er  t han a showup,  because i t  di st r i but es t he 

                                                 
9 As a r esul t  of  our  r et ur n t o t he Uni t ed St at es Supr eme 

Cour t ' s  St oval l  appr oach,  we now wi t hdr aw any l anguage i n 
Wol ver t on,  193 Wi s.  2d at  533,  i n St at e v.  St r ei ch,  87 
Wi s.  2d 209,  274 N. W. 2d 635 ( 1979) ,  as wel l  as i n t he cour t  of  
appeal s '  deci s i on i n St at e v .  Kael i n,  196 Wi s.  2d 1,  538 
N. W. 2d 538 ( Ct .  App.  1995) ,  and i n cases ci t ed t her ei n,  t hat  
mi ght  be i nt er pr et ed as bei ng based on t he Wi sconsi n 
Const i t ut i on.   Those cases wer e based on t he Uni t ed St at es 
Const i t ut i on and f ocused mor e on t he r el i abi l i t y  of  t he 
i dent i f i cat i on t han on t he necessi t y f or  a showup.  

 
I n Wi sconsi n,  t her e ar e sever al  cr i t er i a t hat  shoul d be 

consi der ed i n r egar d t o whet her  t o adher e t o pr ecedent .   See 
Johnson Cont r ol s,  I nc.  v.  Empl oyer s I ns. ,  2003 WI  108,  264 
Wi s.  2d 60,  665 N. W. 2d 257.   One such f act or  r el at es t o t he need 
t o r each a deci si on t hat  cor r esponds t o newl y ascer t ai ned f act s.   
I d. ,  ¶98.   Anot her  f act or  i s whet her  t he pr i or  deci s i ons have 
become unsound,  because t hey ar e based on pr i nci pl es t hat  ar e no 
l onger  val i d.   I d. ,  ¶99.   We concl ude,  i n l i ght  of  t he 
compel l i ng r esear ch di scussed her ei n,  t hat  t hese cr i t er i a have 
now been sat i sf i ed.         
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pr obabi l i t y  of  i dent i f i cat i on among t he number  of  per sons 

ar r ayed,  t hus r educi ng t he r i sk of  a mi si dent i f i cat i on.   See 

Ri char d Gonzal ez et  al . ,  Response Bi ases i n Li neups and Showups,  

64 J.  of  Per sonal i t y & Soc.  Psych.  525,  527 ( 1993) .   I n a 

showup,  however ,  t he onl y opt i on f or  t he wi t ness i s t o deci de 

whet her  t o i dent i f y t he suspect . 10  See i d.  

¶34 We emphasi ze t hat  our  appr oach,  whi ch i s based t o some 

ext ent  on t he r ecommendat i ons of  t he Wi sconsi n I nnocence 

Pr oj ect ,  i s  not  a per  se excl usi onar y r ul e l i ke Dubose r equest s.   

Showups have been a usef ul  i nst r ument  i n i nvest i gat i ng and 

pr osecut i ng cr i mi nal  cases,  and t her e wi l l  cont i nue t o be 

ci r cumst ances i n whi ch such a pr ocedur e i s  necessar y and 

appr opr i at e. 11    

¶35 I f  and when t he pol i ce det er mi ne t hat  a showup i s 

necessar y,  speci al  car e must  be t aken t o mi ni mi ze pot ent i al  

suggest i veness.   We r ecommend pr ocedur es si mi l ar  t o t hose 

pr oposed by t he Wi sconsi n I nnocence Pr oj ect  t o hel p make showup 

i dent i f i cat i ons as non- suggest i ve as possi bl e.   For  exampl e,  i t  

i s  i mpor t ant  t hat  showups ar e not  conduct ed i n l ocat i ons,  or  i n 

                                                 
10 " ' Ther e i s a gr eat  pot ent i al  f or  mi si dent i f i cat i on when a 

wi t ness i dent i f i es a st r anger  based sol el y upon a s i ngl e br i ef  
obser vat i on,  and t hi s r i sk i s i ncr eased when t he obser vat i on was 
made at  a t i me of  st r ess or  exci t ement . ' "   St at e v.  Cr omedy,  727 
A. 2d 457,  463 ( N. J.  1999)  ( c i t at i on omi t t ed) .  

11 An exampl e of  t hi s woul d be when t he pol i ce appr ehend a 
suspect  dur i ng a Ter r y st op.   I f  t hat  per son i s suspect ed of  
commi t t i ng a cr i me,  but  t he pol i ce do not  have t he r equi s i t e 
pr obabl e cause t o ar r est  and t hen t o conduct  a l i neup or  phot o 
ar r ay,  a showup coul d be consi der ed necessar y.      
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a manner ,  t hat  i mpl i c i t l y  conveys t o t he wi t ness t hat  t he 

suspect  i s gui l t y.   Showups conduct ed i n pol i ce st at i ons,  squad 

car s,  or  wi t h t he suspect  i n handcuf f s t hat  ar e v i s i bl e t o any 

wi t ness,  al l  car r y wi t h t hem i nf er ences of  gui l t ,  and t hus 

shoul d be consi der ed suggest i ve. 12  Next ,  of f i cer s  i nvest i gat i ng 

t he mat t er  at  i ssue shoul d pr oceed wi t h caut i on i n i nst r uct i ng 

t he wi t ness.   The i nvest i gat or s must  r eal i ze t hat  " a wi t ness' s 

memor y of  an event  can be f r agi l e and t hat  t he amount  and 

accur acy of  t he i nf or mat i on obt ai ned f r om a wi t ness depends i n 

par t  on t he met hod of  quest i oni ng. "  Uni t ed St at es Depar t ment  of  

Just i ce,  Eyewi t ness Evi dence,  at  3- 4.   Ther ef or e,  an eyewi t ness 

shoul d be t ol d t hat  t he r eal  suspect  may or  may not  be pr esent ,  

and t hat  t he i nvest i gat i on wi l l  cont i nue r egar dl ess of  t he 

r esul t  of  t he i mpendi ng i dent i f i cat i on pr ocedur e.   Fi nal l y,  i t  

i s  i mpor t ant  t hat  a suspect  be shown t o t he wi t ness onl y once.  

I f  a suspect  i s  i dent i f i ed,  t he pol i ce have no r eason t o conduct  

f ur t her  i dent i f i cat i on pr ocedur es.   Conver sel y,  i f  t he suspect  

i s not  i dent i f i ed by t he wi t ness,  he or  she shoul d not  be 

pr esent ed t o t hat  wi t ness i n any subsequent  showups.   Whi l e t hi s 

l i s t  i s  f ar  f r om compl et e,  a showup conduct ed i n accor d wi t h 

t hese st andar ds wi l l  do much t o al l evi at e t he i nher ent  

suggest i veness of  t he pr ocedur e.        

¶36 Appl y i ng t hi s appr oach t o t he f act s bef or e us,  i t  i s  

c l ear  t hat  t he showups conduct ed wer e unnecessar i l y  suggest i ve,  

                                                 
12 I f  a suspect  i s  det ai ned wi t hi n t he pol i ce st at i on,  l ogi c  

di ct at es t hat  t he i dent i f i cat i on pr ocedur e shoul d be a l i neup or  
phot o ar r ay,  r at her  t han t he i nher ent l y suggest i ve showup.      
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and t hat  t he admi ssi on of  i dent i f i cat i on evi dence deni ed Dubose 

a r i ght  t o due pr ocess under  Ar t i c l e I ,  Sect i on 8 of  t he 

Wi sconsi n Const i t ut i on.   Fi r st ,  t her e exi st ed suf f i c i ent  f act s 

at  t he t i me of  Dubose' s ar r est  t o est abl i sh pr obabl e cause f or  

hi s ar r est . 13  I t  was not  necessar y f or  t he pol i ce t o conduct  t he 

showups,  s i nce t hey had suf f i c i ent  evi dence agai nst  Dubose t o 

ar r est  hi m wi t hout  such showups. 14  Next ,  t he of f i cer s handcuf f ed 

                                                 
13 We have hel d t hat  " ' [ p] r obabl e cause t o ar r est  r ef er s t o 

t hat  quant um of  evi dence whi ch woul d l ead a r easonabl e pol i ce 
of f i cer  t o bel i eve t hat  t he def endant  pr obabl y commi t t ed a 
cr i me. ' "   St at e v.  Koch,  175 Wi s.  2d 684,  701,  499 N. W. 2d 152 
( 1993)  ( c i t at i on omi t t ed) .    

14 I n St at e v.  Dubose,  2003AP1690- CR,  unpubl i shed sl i p op. ,  
¶26 ( Wi s.  Ct .  App.  Mar ch 2,  2004) ,  t he cour t  of  appeal s hel d 
t hat ,  based on t he t ot al i t y of  t he c i r cumst ances,  t her e was 
suf f i c i ent  pr obabl e cause t o ar r est  Dubose.   I t  r el i ed on t he 
f ol l owi ng f act s:   



No.  2003AP1690- CR   

 

26 
 

Dubose and pl aced hi m i n t he back seat  of  a squad car .   By 

pl aci ng a suspect  i n a squad car ,  t he pol i ce i mpl i c i t l y  suggest  

t hat  t hey bel i eve t he suspect  i s t he of f ender .   Thi s i s s i mi l ar  

t o t he s i t uat i on i n St oval l ,  wher e t he Uni t ed St at es Supr eme 

Cour t  hel d t hat  t he showup pr ocedur e was suggest i ve when t he 

def endant  was br ought  i nt o t he hospi t al  r oom i n handcuf f s and 

accompani ed by pol i ce of f i cer s and pr osecut or s.   Thi r d,  t he 

pol i ce of f i cer s t ol d t he wi t ness,  Hi l t s l ey,  t hat  t hey may have 

caught  " one of  t he guys"  who had r obbed hi m.   Such a comment  i s 

                                                                                                                                                             
Fi r st ,  t he ent i r et y of  t he event s occur r ed i n t he ear l y mor ni ng 
hour s when t her e wer e f ew peopl e out  on t he st r eet s.   See St at e 
v.  Fl ynn,  92 Wi s.  2d 427,  447,  285 N. W. 2d 710 ( 1979)  ( t i me of  
day i s a r el evant  f act or ) .  Second,  Engel br echt  not i ced t wo 
peopl e i n t he ver y near  v i c i ni t y  of  t he bur gl ar y  cal l ,  about  a 
bl ock and a hal f  away,  shor t l y af t er  t he cal l  was made.  Thi r d,  
because one of  t he i ndi v i dual s wor e a f l annel  shi r t  wi t h a hood,  
t hey mat ched t he descr i pt i on gi ven i n connect i on wi t h t he 
bur gl ar y cal l .  Four t h,  t he t hen suspect s  r an away f r om 
Engel br echt  af t er  he t ur ned hi s vehi c l e i n t hei r  di r ect i on.  See 
I l l i noi s v.  War dl ow,  528 U. S.  119,  124- 25 ( 2000)  ( f l i ght  f r om 
t he pol i ce,  al t hough not  di sposi t i ve,  can be a r el evant  f act or ) .  
Fi f t h,  wi t hi n a mi nut e and a hal f ,  Engel br echt  set  up a one-
bl ock per i met er  t o l ock- down t he ar ea.  Si xt h,  whi l e wai t i ng f or  
t he cani ne uni t  t o ar r i ve,  Engel br echt  hear d a di spat ch 
r egar di ng an ar med r obber y i nvol v i ng t wo Af r i can- Amer i can mal e 
suspect s.  Di spat ch f ur t her  advi sed t hi s cal l  may be r el at ed t o 
t he ear l i er  bur gl ar y cal l .  Sevent h,  Rocky,  t he cani ne par t ner ,  
i mmedi at el y pi cked up t he scent  of  t he suspect s who r an away 
f r om Engel br echt  and ul t i mat el y  t r acked Dubose t o a l ocat i on 
t hat  was wi t hi n t he of f i cer s '  one- bl ock per i met er .  Ei ght h,  
Dubose was hi di ng i n someone' s backyar d behi nd a f ence.  Ni nt h,  
af t er  bei ng t ol d t o come out ,  Dubose,  an Af r i can- Amer i can mal e,  
appear ed and f i t  t he descr i pt i on f r om t he ar med r obber y 
di spat ch.  The sum t ot al  of  t hese event s const i t ut es pr obabl e 
cause.  

I d.   We whol ehear t edl y agr ee wi t h t hi s anal ysi s by t he cour t  of  
appeal s.     
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suggest i ve and,  as st udi es have shown,  gr eat l y i ncr eases t he 

chance of  mi si dent i f i cat i on. 15  Al t hough t he cour t  of  appeal s 

st at ed t hat  i t  f ound " not hi ng wr ong wi t h a pol i ce pr ocedur e 

wher e of f i cer s i ndi cat e an i ndi v i dual  i s  a possi bl e suspect , "  

Dubose,  2003AP1690- CR,  unpubl i shed sl i p op.  at  ¶33,  we consi der  

such a comment  unnecessar i l y  suggest i ve.   

¶37 Fi nal l y,  af t er  t he f i r st  showup was conduct ed and 

Dubose was posi t i vel y i dent i f i ed,  t he pol i ce st i l l  conduct ed t wo 

mor e i dent i f i cat i on pr ocedur es,  anot her  showup and a phot o of  

Dubose,  at  t he pol i ce st at i on shor t l y af t er  Dubose' s ar r i val .   

These subsequent  i dent i f i cat i on pr ocedur es wer e unnecessar i l y  

suggest i ve.   Dubose had al r eady been ar r est ed and posi t i vel y  

i dent i f i ed by Hi l t s l ey.   The r ecor d does not  show t hat  any 

exi gent  c i r cumst ances exi st ed maki ng t he out - of - cour t  

i dent i f i cat i on pr ocedur es used her e necessar y.   Ther ef or e,  we 

concl ude,  based on t he t ot al i t y of  t he c i r cumst ances,  t hat  

" [ t ] he suggest i ve el ement s i n t hi s i dent i f i cat i on pr ocedur e made 

i t  al l  but  i nev i t abl e t hat  [ t he wi t ness]  woul d i dent i f y [ t he 

def endant ]  whet her  or  not  he was i n f act  ' t he man. '   I n ef f ect ,  

t he pol i ce r epeat edl y sai d t o t he wi t ness ' Thi s i s t he man. ' "   

Fost er  v.  Cal i f or ni a,  394 U. S.  440,  443 ( 1969)  ( c i t at i on 

omi t t ed) .   For  s i mi l ar  r easons,  as di scussed above,  we r ever se 

t he cour t  of  appeal s and r emand t hi s case t o t he c i r cui t  cour t  

                                                 
15 St udi es have demonst r at ed t hat  gi v i ng a pr oper  

i nst r uct i on can r educe mi st aken i dent i f i cat i on r at es by as much 
as 41 per cent  wi t hout  af f ect i ng t he r at e of  accur at e 
i dent i f i cat i ons.   See Gar y L.  Wel l s & El i zabet h A.  Ol son,  
Eyewi t ness Test i mony,  54 Ann.  Rev.  Pscyh.  277,  286- 87 ( 2003) .     
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f or  f ur t her  pr oceedi ngs,  consi st ent  wi t h t he st andar ds adopt ed 

her ei n.   Whi l e our  f ocus i s on t he t wo showups t hat  occur r ed 

her e,  t he phot o i dent i f i cat i on by showi ng Hi l t s l ey a mug shot  of  

Dubose,  was al so unnecessar i l y  suggest i ve and t hat  out - of - cour t  

i dent i f i cat i on shoul d have been suppr essed.         

¶38 On r emand,  we r ecogni ze t hat  t he excl usi on of  ev i dence 

of  t he out - of - cour t  i dent i f i cat i ons " does not  depr i ve t he 

pr osecut or  of  r el i abl e evi dence of  gui l t .   The wi t ness woul d 

st i l l  be per mi t t ed t o i dent i f y t he def endant  i n cour t  i f  t hat  

i dent i f i cat i on i s based on an i ndependent  sour ce.   And pr oper l y  

conduct ed pr et r i al  v i ewi ngs can st i l l  be pr oven at  t r i al  and,  

woul d be encour aged by t he r ul e pr ohi bi t i ng use of  suggest i ve 

ones. "   Peopl e v.  Adams,  423 N. E. 2d 379,  384 ( N. Y.  1981) .   I n 

t hi s case,  we do not  now vacat e t he c i r cui t  cour t ' s  j udgment  of  

convi ct i on,  s i nce t he ci r cui t  cour t  must  r evi ew any 

i dent i f i cat i on of  Dubose made by a wi t ness dur i ng t he t r i al .   I f  

t he cour t  det er mi nes t hat  any such i dent i f i cat i on was based on 

t he unnecessar i l y  suggest i ve showups and t he phot o 

i dent i f i cat i on,  t hen t he convi ct i on must  be set  asi de and a new 

t r i al  or der ed,  unl ess any i n- cour t  i dent i f i cat i on was 

i ndependent  or  unt ai nt ed.   The cour t  may uphol d any i n- cour t  

i dent i f i cat i on i f  t he c i r cui t  cour t  det er mi nes t hat  i t  " had an 

or i gi n i ndependent  of  t he l i neup or  was ' suf f i c i ent l y 

di st i ngui shabl e t o be pur ged of  t he pr i mar y t ai nt . ' "   St at e v.  

McMor r i s,  213 Wi s.  2d 156,  175,  570 N. W. 2d 384 ( 1997)  ( quot i ng 

Wade,  388 U. S.  at  241) .   I n ot her  wor ds,  i f  t he c i r cui t  cour t  

det er mi nes t hat  any i n- cour t  i dent i f i cat i on of  Dubose was not  
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t ai nt ed by out - of - cour t  i dent i f i cat i ons,  t hen t he convi ct i on 

shoul d st and.   " [ T] he i n- cour t  i dent i f i cat i on i s admi ssi bl e i f  

t he St at e car r i es t he bur den of  showi ng ' by c l ear  and convi nci ng 

evi dence t hat  t he i n- cour t  i dent i f i cat i ons wer e based upon 

obser vat i ons of  t he suspect  ot her  t han t he [ out - of - cour t ]  

i dent i f i cat i on. ' "   McMor r i s,  213 Wi s.  2d at  167 ( quot i ng Wade,  

388 U. S.  at  240.      

V  

 ¶39 We f i nd st r ong suppor t  f or  t he adopt i on of  t hese 

st andar ds i n t he Due Pr ocess Cl ause of  t he Wi sconsi n 

Const i t ut i on,  Ar t i c l e I ,  Sect i on 8. 16  I t  r eads i n r el evant  par t :  

" No per son may be hel d t o answer  f or  a cr i mi nal  of f ense wi t hout  

due pr ocess of  l aw.  .  .  . " 17  Based on our  r eadi ng of  t hat  

c l ause,  and keepi ng i n mi nd t he pr i nci pl es di scussed her ei n,  t he 

                                                 
16 Whi l e we r ecogni ze t hat  Ar t i c l e I ,  Sect i on 1 of  t he 

Wi sconsi n Const i t ut i on al so r ef er s t o pr i nci pl es of  due pr ocess,  
t he r el evant  pr ovi s i on of  t he Wi sconsi n Const i t ut i on at  i ssue i n 
t hi s case,  as not ed i n t he ar gument s i n t he br i ef s of  counsel ,  
i s  Ar t i c l e I ,  Sect i on 8.   As a r esul t ,  case l aw di scussi ng 
Ar t i c l e I ,  Sect i on 1 of  t he Wi sconsi n Const i t ut i on i s not  
r el evant  t o t hi s pr esent  i nqui r y.      

17 The Four t eent h Amendment  t o t he Uni t ed St at es 
Const i t ut i on st at es:   

Al l  per sons bor n or  nat ur al i zed i n t he Uni t ed St at es,  
and subj ect  t o t he j ur i sdi ct i on t her eof ,  ar e c i t i zens 
of  t he Uni t ed St at es and t he St at e wher ei n t hey 
r esi de.   No st at e shal l  make or  enf or ce any l aw whi ch 
shal l  abr i dge t he pr i v i l eges or  i mmuni t i es of  c i t i zens 
of  t he Uni t ed St at es;  nor  shal l  any St at e depr i ve any 
per son of  l i f e,  l i ber t y,  or  pr oper t y,  wi t hout  due 
pr ocess of  l aw;  nor  deny t o any per son wi t hi n i t s 
j ur i sdi ct i on t he equal  pr ot ect i on of  t he l aws.  
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appr oach out l i ned i n Bi gger s and Br at hwai t e does not  sat i sf y 

t hi s r equi r ement .  We concl ude i nst ead t hat  Ar t i c l e I ,  Sect i on 8 

necessi t at es t he appl i cat i on of  t he appr oach we ar e now 

adopt i ng, 18 whi ch i s a r et ur n t o t he pr i nci pl es enunci at ed by t he 

Uni t ed St at es Supr eme Cour t ' s  deci s i ons i n St oval l ,  Wade,  and 

Gi l ber t .      

 ¶40 The St at e concedes i n i t s br i ef  t hat  t hi s cour t  has 

never  i nt er pr et ed Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n 

Const i t ut i on as equi val ent  t o t he Due Pr ocess Cl ause of  t he 

Uni t ed St at es Const i t ut i on i n r egar d t o pr et r i al  i dent i f i cat i on.   

The St at e does ar gue,  however ,  t hat  on i ssues ot her  t han 

pr et r i al  i dent i f i cat i on,  we have st at ed t hat  t he pr ovi s i ons ar e 

essent i al l y  equi val ent ,  and t hat  we shoul d i nt er pr et  t hem 

i dent i cal l y her e.   However ,  we ar e not  r equi r ed t o i nt er pr et  t he 

Due Pr ocess Cl ause of  Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n 

Const i t ut i on i n l ock- st ep wi t h t he Feder al  Const i t ut i on.   See 

St at e v.  War d,  2000 WI  3,  ¶59,  231 Wi s.  2d 723,  604 N. W. 2d 517 

( " [ I ] t  woul d be a sad i r ony f or  t hi s cour t  t o .  .  .  act  as mer e 

r ubber  st amps our sel ves when i nt er pr et i ng our  Wi sconsi n 

Const i t ut i on. " ) ;  St at e v.  Knapp,  2005 WI  127,  ¶60,  ___ 

Wi s.  2d ___,  ___ N. W. 2d ___ ( Knapp I I )  ( " Whi l e t ext ual  

                                                 
18 We not e t hat  " t he Feder al  Const i t ut i on does not  f or ecl ose 

exper i ment at i on by t he St at es i n t he devel opment  of  such r ul es. "   
Br at hwai t e,  432 U. S.  at  118 ( St evens,  J. ,  concur r i ng) ;  see al so 
I owa v.  Tovar ,  541 U. S.  77,  94 ( 2004)  ( The Cour t  r ecent l y 
deci ded t hi s case excl usi vel y under  t he Feder al  Const i t ut i on and 
not ed " t hat  st at es ar e f r ee t o adopt  by st at ut e,  r ul e,  or  
deci s i on any gui des .  .  .  t hey deem usef ul . " ) .        
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s i mi l ar i t y or  i dent i t y i s i mpor t ant  when det er mi ni ng when t o 

depar t  f r om f eder al  const i t ut i onal  j ur i spr udence,  i t  cannot  be 

concl usi ve,  l est  t hi s cour t  f or f ei t  i t s  power  t o i nt er pr et  i t s  

own const i t ut i on t o t he f eder al  j udi c i ar y.   The peopl e of  t hi s 

st at e shaped our  const i t ut i on,  and i t  i s  our  sol emn 

r esponsi bi l i t y  t o i nt er pr et  i t . " )  ( c i t at i on omi t t ed) .    

¶41 Even t hough t he Due Pr ocess Cl ause of  Ar t i c l e I ,  

Sect i on 8 of  t he Wi sconsi n Const i t ut i on uses l anguage t hat  i s 

somewhat  s i mi l ar ,  but  not  i dent i cal ,  t o t he Due Pr ocess Cl ause 

of  t he Four t eent h Amendment  t o t he Uni t ed St at es Const i t ut i on,  

we r et ai n t he r i ght  t o i nt er pr et  our  const i t ut i on t o pr ovi de 

gr eat er  pr ot ect i ons t han i t s f eder al  count er par t .   See Knapp I I ,  

___ Wi s.  2d ___,  ¶59;  St at e v.  Hansf or d,  219 Wi s.  2d 226,  242,  

580 N. W. 2d 171 ( 1998) ;  St at e v.  Doe,  78 Wi s.  2d 161,  171- 72,  254 

N. W. 2d 210 ( 1977) ;  Hoyer  v.  St at e,  180 Wi s.  407 ( 1923) ;  

Car pent er  v.  Count y of  Dane,  9 Wi s.  249,  [ * 274]  ( 1859) .   

" ' [ W] hi l e t hi s r esul t s i n a di ver gence of  meani ng bet ween wor ds 

whi ch ar e t he same i n bot h f eder al  and st at e const i t ut i ons,  t he 

syst em of  f eder al i sm envi saged by t he Uni t ed St at es Const i t ut i on 

t ol er at es such di ver gence wher e t he r esul t  i s  gr eat er  pr ot ect i on 

of  i ndi v i dual  r i ght s under  st at e l aw t han under  f eder al  

l aw.  .  .  . ' "   Wi l l i am J.  Br ennan,  Jr . ,  St at e Const i t ut i ons and 

t he Pr ot ect i on of  I ndi v i dual  Ri ght s,  90 Har v.  L.  Rev.  489,  500 
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( 1977)  ( quot i ng St at e v.  Kal una,  520 P. 2d 51,  58 n. 6 ( Haw.  

1974) ) . 19   

¶42 We gai n suppor t  f or  our  r el i ance on t he Wi sconsi n 

Const i t ut i on by not i ng t hat  t he f eder al  st andar d i n out - of - cour t  

eyewi t ness i dent i f i cat i ons has al so not  been accept ed,  on st at e 

const i t ut i onal  gr ounds,  i n t wo pr omi nent  st at es——New Yor k and 

Massachuset t s.   See Johnson,  650 N. E. 2d at  1257;  Adams,  423 

N. E. 2d at  379. 20  Al t hough t hese st at es have adopt ed a per  se 

                                                 
19 We r ecogni ze t hat  exper i ment at i on i n st at e cour t s ser ves 

t o gui de t he Uni t ed St at es Supr eme Cour t  i n i t s det er mi nat i ons.  
See Shi r l ey S.  Abr ahamson,  Rei ncar nat i on of  St at e Cour t s,  36 Sw.  
L. J.  951,  966 ( 1982) .    Thus,  " a st at e can be i nnovat i ve wi t hi n 
i t s own bor der s wi t hout  i nvol v i ng t he ent i r e nat i on.   St at e 
cour t s have gr eat er  l at i t ude i n devi s i ng r emedi es t hat  r espond 
t o l ocal  concer ns.   I ndeed,  st at e j udi c i al  r evi ew may be sai d t o 
f ost er  t he val ues of  f eder al i sm by al l owi ng t he nat i on t o pr of i t  
by usi ng what  succeeds i n a st at e and avoi di ng what  f ai l s . "   
Shi r l ey S.  Abr ahamson,  St at e Const i t ut i onal  Law,  New Judi c i al  
Feder al i sm,  and t he Rehnqui st  Cour t ,  51 Cl ev.  St .  L.  Rev.  339,  
347 ( 2004)  ( f oot not e omi t t ed) .    

Li kewi se,  we f ul l y expect  t hat  our  exper i ment at i on wi t h 
t hi s t est  wi l l  be successf ul  i n Wi sconsi n and l at er  adopt ed 
el sewher e.  

20 I n Peopl e v.  Adams,  423 N. E.  2d 379,  383 ( N. Y.  1981) ,  t he 
New Yor k Cour t  of  Appeal s j ust i f i ed i t s r el i ance on i t s st at e 
const i t ut i on i n t he f ol l owi ng passage:   

I n t he past  Feder al  const i t ut i onal  guar ant ees,  as 
i nt er pr et ed by t he Supr eme Cour t ,  gener al l y sat i sf i ed 
and of t en exceeded t he r equi r ement s of  compar abl e 
pr ovi s i ons of  t he St at e Const i t ut i on.   But  t her e woul d 
be no need f or  an i ndependent  St at e Bi l l  of  Ri ght s i f  
t hat  wer e al ways t he case.   I n r ecent  year s 
par t i cul ar l y t he Supr eme Cour t  has emphasi zed and 
encour aged t hi s and r el at ed aspect s of  Feder al i sm by 
exer ci s i ng speci al  r est r ai nt  i n pr escr i bi ng 
const i t ut i onal  r ul es of  pr ocedur e whi ch woul d di spl ace 
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excl usi onar y r ul e under  t hei r  r espect i ve st at e const i t ut i ons,  

and t hus pr ovi de a di f f er ent  appr oach t han t hi s cour t ,  we 

r ecogni ze never t hel ess t hat  Wi sconsi n does not  st and al one on 

out - of - cour t  i dent i f i cat i on i ssues.  

¶43 We al so r ecogni ze t hat  t hi s case i s not  t he f i r st  t o 

r esul t  i n a change i n pr i nci pl es based on ext ensi ve new st udi es 

compl et ed af t er  a cour t  deci s i on t hat  was pr emi sed on 

const i t ut i onal  i nt er pr et at i on and appl i cat i on.   For  exampl e,  i n 

Br own v.  Boar d of  Educat i on,  347 U. S.  483 ( 1954) ,  t he Uni t ed 

St at es Supr eme Cour t  r el i ed on compr ehensi ve st udi es t o suppor t  

i t s  l egal  concl usi on t hat  t he doct r i ne of  separ at e but  equal  was 

vi ol at i ve of  t he Uni t ed St at es Const i t ut i on and,  t hus,  t hat  

Pl essy v.  Fer guson,  163 U. S.  537 ( 1896)  shoul d be over r ul ed.   

For  suppor t  of  t hi s much- needed shi f t  i n const i t ut i onal  l aw,  t he 

Uni t ed St at es Supr eme Cour t  based i t s deci s i on on sever al  moder n 

st udi es and on t he ef f ect s of  segr egat i on i n publ i c educat i on. 21  

The Cour t  st at ed:  " [ W] e cannot  t ur n t he c l ock back t o 1868 when 

                                                                                                                                                             
or  f or ecl ose devel opment  of  St at e r ul es speci f i cal l y 
t ai l or ed t o l ocal  pr obl ems and exper i ences.  .  .  .   

I d.  ( c i t at i ons omi t t ed) .  

21 " The Cour t  s i mpl y c i t ed t he st udi es ser i at i m i n a 
f oot not e,  much as i t  woul d l i s t  case ci t at i ons suppor t i ng a 
pr oposi t i on of  l aw. "   John Monahan & Laur ens Wal ker ,  Soci al  
Aut hor i t y:  Obt ai ni ng,  Eval uat i ng and Est abl i shi ng Soci al  Sci ence 
i n Law,  134 U.  Pa.  L.  Rev.  477,  483- 84 ( 1986)  ( f oot not e 
omi t t ed) .   Thus,  t he deci s i on i n Br own v.  Boar d of  Educat i on,  
347 U. S.  483 ( 1954)  i s a " pr ot ot ypi cal  exampl e of  an appel l at e 
cour t  usi ng moder n soci al  and behavi or al  sci ences as l egi s l at i ve 
evi dence t o suppor t  i t s  choi ce of  a r ul e of  l aw. "   Cr omedy,  727 
A. 2d 457 at  463 ( c i t at i on omi t t ed) .  
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t he Amendment  was adopt ed,  or  even t o 1896 when Pl essy v.  

Fer guson was wr i t t en.   We must  consi der  publ i c educat i on i n t he 

l i ght  of  i t s  f ul l  devel opment  and i t s pr esent  pl ace i n Amer i can 

l i f e t hr oughout  t he Nat i on. "   Br own,  347 U. S.  at  492- 93.    

¶44 I n agr eei ng wi t h t he posi t i on t hat  " Negr o chi l dr en,  as 

a c l ass,  r ecei v( e)  educat i onal  oppor t uni t i es whi ch ar e 

subst ant i al l y  i nf er i or  t o t hose avai l abl e t o whi t e chi l dr en 

ot her wi se si mi l ar l y s i t uat ed, "  i d.  at  494 n. 10 ( quot i ng Bel t on 

v.  Gebhar t ,  87 A. 2d 862,  865 ( Del .  Ch.  1952) ) ,  t he Uni t ed St at es  

Supr eme Cour t  based i t s hol di ng on " moder n aut hor i t y. "   I d.  at  

494.   Because we al so base our  deci s i on,  i n par t ,  on " moder n 

aut hor i t y, "  we have no t r oubl e f ol l owi ng t he l ead of  Br own and 

maki ng a much- needed change t o our  j ur i spr udence based on t he 

appl i cat i on of  t he Due Pr ocess Cl ause of  Ar t i c l e I ,  Sect i on 8 of  

t he Wi sconsi n Const i t ut i on. 22   

VI  

¶45 I n sum,  we agr ee wi t h Dubose t hat  t he c i r cui t  cour t  

er r ed i n denyi ng hi s mot i on t o suppr ess t he out - of - cour t  

i dent i f i cat i on evi dence.   However ,  we decl i ne t o adopt  hi s  

pr oposed per  se excl usi onar y r ul e r egar di ng such evi dence.   

I nst ead,  we adopt  st andar ds f or  t he admi ssi bi l i t y  of  out - of -

cour t  i dent i f i cat i on evi dence si mi l ar  t o t hose set  f or t h i n t he 

                                                 
22 For  a mor e r ecent  exampl e of  cur r ent  st udi es i nf l uenci ng 

a shi f t  i n const i t ut i onal  pr i nci pl e,  see Roper  v.  Si mmons,  125 
S.  Ct .  1183 ( 2005)  ( The Uni t ed St at es Supr eme Cour t  hel d,  based 
l ar gel y on cur r ent  evi dence,  t hat  t he execut i on of  mi nor s i s 
pr ohi bi t ed by t he Ei ght h and Four t eent h Amendment s of  t he Uni t ed 
St at es Const i t ut i on) .    
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Uni t ed St at es Supr eme Cour t ' s  deci s i on i n St oval l .   We hol d t hat  

evi dence obt ai ned f r om such a showup wi l l  not  be admi ssi bl e 

unl ess,  based on t he t ot al i t y of  t he c i r cumst ances,  t he showup 

was necessar y.   A showup wi l l  not  be necessar y,  however ,  unl ess 

t he pol i ce l acked pr obabl e cause t o make an ar r est  or ,  as a 

r esul t  of  ot her  exi gent  c i r cumst ances,  coul d not  have conduct ed 

a l i neup or  phot o ar r ay.   Si nce t he mot i on t o suppr ess t he out -

of - cour t  i dent i f i cat i ons of  Dubose shoul d have been gr ant ed 

her e,  because such i dent i f i cat i ons wer e unnecessar i l y  

suggest i ve,  we r ever se t he deci s i on of  t he cour t  of  appeal s,  and 

r emand t he case t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs 

consi st ent  wi t h t he st andar ds adopt ed her ei n.      

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause i s r emanded t o t he c i r cui t  cour t .    
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¶46 LOUI S B.  BUTLER,  JR. ,  J.    (concurring).  I  j oi n t he 

maj or i t y opi ni on i n al l  r espect s.   I  wr i t e separ at el y t o r espond 

t o t he concer ns r ai sed by one of  t he di ssent i ng opi ni ons.   See 

Roggensack,  J. ,  di ssent i ng.  

¶47 I  agr ee wi t h Just i ce Roggensack t hat  wi t h r espect  t o 

i dent i f i cat i on t est i mony i n cr i mi nal  t r i al s,  r el i abi l i t y  shoul d 

be t he key t o admi ssi bi l i t y .   Roggensack,  J. ,  di ssent i ng,  ¶79.   

I  al so agr ee t hat  a cr i mi nal  def endant  i s deni ed due pr ocess 

when i dent i f i cat i on t est i mony admi t t ed at  t r i al  f r om a showup i s 

" so i mper mi ssi bl y suggest i ve as t o gi ve r i se t o a ver y 

subst ant i al  l i kel i hood of  i r r epar abl e mi si dent i f i cat i on. "   

Roggensack,  J. ,  di ssent i ng,  ¶82 ( c i t i ng St at e v.  Wol ver t on,  193 

Wi s.  2d 234,  264,  533 N. W. 2d 167 ( 1995) ;  Si mmons v.  Uni t ed 

St at es,  390 U. S.  377,  384 ( 1968) ) .   Fi nal l y,  I  agr ee t hat  we 

shoul d not  i mpede " t he pr esent at i on of  r el i abl e,  r el evant  

evi dence at  t r i al . "   Roggensack,  J. ,  di ssent i ng,  ¶86.   However ,  

I  par t  ways wi t h t he di ssent  pr eci sel y because showup 

i dent i f i cat i ons have been shown t o be unr el i abl e,  t her eby 

under cut t i ng t he l egal  f i c t i on t hat  we have oper at ed under  wi t h 

r espect  t o eyewi t ness t est i mony.  

¶48 Some of  t he ver y r esear ch r el i ed upon by t he di ssent  

t o i l l ust r at e t he " di sagr eement s about  t he unr el i abi l i t y  of  

showups"  ( Roggensack,  J. ,  di ssent i ng,  ¶90)  set s f or t h an over al l  

accur acy r at e of  69 per cent  f or  showups,  compar ed t o 51 per cent  

f or  l i neups.   I d.   ( c i t i ng Nancy St ebl ay,  et  al . ,  Eyewi t ness 

Accur acy Rat es i n Pol i ce Showup and Li neup Pr esent at i ons:   A 
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Met a- Anal yt i c Compar i son,  27 Law and Human Behavi or  523,  535 

( 2003) ) .   Al t hough not  ment i oned by t he di ssent ,  t hat  r esear ch 

f ur t her  i ndi cat es t hat  when t he t ar get  i s i n t he di spl ay,  a 

cor r ect  i dent i f i cat i on occur s onl y 47 per cent  of  t he t i me i n 

showups,  compar ed t o 45 per cent  of  t he t i me i n l i neups.   St ebl ay 

at  530.   Mor eover ,  when t he t ar get  i s not  i n t he di spl ay,  a 

f al se i dent i f i cat i on of  an i nnocent  suspect  ( mi nus f oi l  I ds)  

occur s 23 per cent  of  t he t i me i n showups,  as opposed t o 17 

per cent  of  t he t i me i n l i neups.   I d.    

¶49 Thi s i s not  " di sput ed soci al  sci ence t heor y. "   

Roggensack,  J. ,  di ssent i ng,  ¶79.   Thi s i s dat a r el i ed upon by 

t he di ssent .   I d. ,  ¶90.   What  we ar e deal i ng wi t h i s a ser i ous 

f ai l ur e r at e wi t h r espect  t o eyewi t ness i dent i f i cat i ons.   

Whet her  we ar e l ooki ng at  t he di ssent ' s f ai l ur e r at e f or  showups 

of  53 per cent ,  31 per cent ,  23 per cent ,  or  16 per cent ,  t hat  r at e 

i s s i mpl y unaccept abl e.   St ebl ay,  at  530,  532- 33,  535.   See al so 

Roggensack,  J. ,  di ssent i ng,  ¶90.   The di ssent  cannot  ser i ousl y 

ar gue t hat  any of  t hese st at i st i cal  mi si dent i f i cat i on r at es l ead 

t o t he concl usi on t hat  eyewi t ness i dent i f i cat i ons ar e i nher ent l y  

r el i abl e.   What  we have her e i s a l egal  f i c t i on t hat  i s s i mpl y 

not  bor ne out  by t he f act s.   Unl ess,  and unt i l ,  we i mpr ove 

eyewi t ness i dent i f i cat i on pr ocedur es so t hat  t he l i kel i hood of  

i r r epar abl e mi si dent i f i cat i on i s s i gni f i cant l y r educed,  we can 

no l onger  pr oceed as t hough al l  i s  good i n t he Land of  Oz.  

¶50 Al l  of  t hi s does not  mean t hat  eyewi t ness t est i mony 

cannot  be a val uabl e pi ece of  evi dence i n a cr i mi nal  t r i al .   

Showups wi l l  cont i nue t o be used wher e necessar y and 
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appr opr i at e.   Maj or i t y op. ,  ¶34.   The goal  of  t he maj or i t y ' s 

opi ni on,  i n my vi ew,  i s t o avoi d a ver y subst ant i al  l i kel i hood 

of  i r r epar abl e mi si dent i f i cat i on.   I d. ,  ¶35.    

¶51 The r easons suppor t i ng our  appr oach shoul d be r eadi l y  

appar ent .   I f  t he wr ong per son i s i ncor r ect l y  i dent i f i ed,  an 

i nnocent  per son f aces pot ent i al  pr osecut i on,  i ncar cer at i on,  and 

convi ct i on. 1  Mor e i mpor t ant ,  however ,  i s  t he f act  t hat  t he 

gui l t y per pet r at or  r emai ns at  l ar ge,  abl e t o wr eak havoc upon an 

unsuspect i ng popul ace.   See Tom Ker t scher ,  Wr ongl y Convi ct ed Man 

Fr eed,  Mi l waukee Jour nal  Sent i nel  Onl i ne,  avai l abl e at  

ht t p: / / www. j sonl i ne. com/ news/ st at e/ sep03/ 169169. asp.   No one 

want s t hat .   I  t her ef or e j oi n t he maj or i t y opi ni on i n t hi s 

mat t er .  

¶52 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .  

                                                 
1 A basi c t enet  of  our  cr i mi nal  j ust i ce syst em i s t hat  i t  i s 

bet t er  t hat  t en gui l t y per sons go f r ee t han t hat  one i nnocent  
per son i s convi ct ed.  See 4 W.  Bl ackst one,  Comment ar i es on t he 
Laws of  Engl and ( 1769)  c.  27,  p.  352;  see al so Fur man v.  
Geor gi a,  408 U. S.  238,  367 n. 158 ( 1972)  ( Mar shal l ,  J. ,  
concur r i ng)  ( " I t  i s  bet t er  f or  t en gui l t y peopl e t o be set  f r ee 
t han f or  one i nnocent  man t o be unj ust l y i mpr i soned. " )  ( quot i ng 
Wi l l i am O.  Dougl as,  For ewor d t o Jer ome Fr ank & Bar bar a Fr ank,  
Not  Gui l t y 11- 12 ( 1957) ) ;  I n r e Wi nshi p,  397 U. S.  358,  372 
( 1970)  ( Har l an,  J. ,  concur r i ng)  ( " I t  i s  f ar  wor se t o convi ct  an 
i nnocent  man t han t o l et  a gui l t y man go f r ee. " ) ) .   Whi l e t he 
maj or i t y r el i es on Br own v.  Boar d of  Educat i on,  347 U. S.  483 
( 1954) ,  I  f ai l  t o see how t he maj or i t y " t r ades on Br own' s 
pr est i gi ous posi t i on i n Amer i can j ur i spr udence t o suppor t  t he 
maj or i t y opi ni on' s r el i ance on a di sput ed soci al  sci ence 
t heor y. "   See Roggensack,  J. ,  di ssent i ng,  ¶93.   Just  as t he Hi gh 
Cour t  sought  t o r oot  out  t he unj ust  doct r i ne of  " separ at e but  
equal "  i n Br own,  we seek t o r oot  out  unj ust  conv i ct i ons based on 
mi st aken i dent i f i cat i ons.   The pr i nci pl e i s t he same:   i f  we see 
t he er r or  of  our  ways,  we ar e dut y- bound t o cor r ect  t hat  er r or .   
That ,  I  di scer n,  i s  t he poi nt  of  t he maj or i t y ' s anal ogy.    
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¶53 I  am aut hor i zed t o st at e t hat  Just i ce N.  PATRI CK 

CROOKS j oi ns t hi s concur r ence.                           
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¶54 JON P.  WI LCOX,  J.    (dissenting).  I  agr ee wi t h 

Just i ce Roggensack t hat  i f  a const i t ut i on i s t o mean anyt hi ng,  

i t s pr i nci pl es must  not  be subj ect  t o change based on t he 

pr evai l i ng wi nds of  t he t i me.   See Just i ce Roggensack' s di ssent ,  

¶80.    

¶55 The Four t eent h Amendment  t o t he Uni t ed St at es 

Const i t ut i on pr ovi des,  i n r el evant  par t :   " [ N] or  shal l  any St at e 

depr i ve any per son of  l i f e,  l i ber t y,  or  pr oper t y,  wi t hout  due 

pr ocess of  l aw;  nor  deny t o any per son wi t hi n i t s j ur i sdi ct i on 

t he equal  pr ot ect i on of  t he l aws. "   The Wi sconsi n equi val ent  of  

t he Feder al  Due Pr ocess Cl ause,  Ar t i c l e I ,  Sect i on 8 of  t he 

Wi sconsi n Const i t ut i on,  pr ovi des,  i n r el evant  par t :   " No per son 

may be hel d t o answer  f or  a cr i mi nal  of f ense wi t hout  due pr ocess 

of  l aw[ . ] "   Bot h c l auses ar e v i r t ual l y i dent i cal . 1
�� 

¶56 Seven year s ago,  t he aut hor  of  t oday' s maj or i t y 

opi ni on r ecogni zed:   " Thi s cour t  has r epeat edl y st at ed t hat  t he 

due pr ocess cl auses of  t he st at e and f eder al  const i t ut i ons ar e 

essent i al l y  equi val ent  and ar e subj ect  t o i dent i cal  

                                                 
1 Wi sconsi n cour t s have al so r ecogni zed a co- ext ensi ve due 

pr ocess r i ght  or i gi nat i ng f r om Ar t i c l e I ,  Sect i on 1 of  t he 
Wi sconsi n Const i t ut i on,  whi ch pr ovi des:   " Al l  peopl e ar e bor n 
equal l y f r ee and i ndependent ,  and have cer t ai n i nher ent  r i ght s;  
among t hese ar e l i f e,  l i ber t y and t he pur sui t  of  happi ness;  t o 
secur e t hese r i ght s,  gover nment s ar e i nst i t ut ed,  der i v i ng t hei r  
j ust  power s f r om t he consent  of  t he gover ned. "   See Regi nal d D.  
v.  St at e,  193 Wi s.  2d 299,  306- 07,  533 N. W. 2d 181 ( 1995) ;  St at e 
v.  McManus,  152 Wi s.  2d 113,  130,  447 N. W. 2d 654 ( 1989) ;  St at e 
ex r el .  Sonnebor n v.  Syl vest er ,  26 Wi s.  2d 43,  49- 50,  132 
N. W. 2d 249 ( 1965) .    
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i nt er pr et at i on. "   St at e v.  Hezzi e R. ,  219 Wi s.  2d 848,  891,  580 

N. W. 2d 660 ( 1998) ( emphasi s added) .   See al so St at e v.  Har r i s,  

2004 WI  64,  ¶2 n. 1,  272 Wi s.  2d 80,  680 N. W. 2d 737 ( accor d) ;  

Count y of  Kenosha v.  C & S Mgmt . ,  I nc. ,  223 Wi s.  2d 373,  393,  

588 N. W. 2d 236 ( 1999)  ( " On mor e t han a f ew occasi ons we have 

expr essl y hel d t hat  t he due pr ocess and equal  pr ot ect i on c l auses 

of  our  st at e const i t ut i on and t he Uni t ed St at es Const i t ut i on ar e 

essent i al l y  t he same[ . ] " ) ;  St at e v.  Gr eenwol d,  189 Wi s.  2d 59,  

71,  525 N. W. 2d 294 ( Ct .  App.  1994)  ( " [ I ] t  i s  wel l  est abl i shed 

t hat  t he due pr ocess cl ause of  t he Wi sconsi n Const i t ut i on i s t he 

subst ant i al  equi val ent  of  i t s  r espect i ve c l ause i n t he f eder al  

const i t ut i on. " ) .    

¶57 Li kewi se,  i n Thor p v.  Town of  Lebanon,  2000 WI  60,  ¶35 

n. 11,  235 Wi s.  2d 610,  612 N. W. 2d 59,  t hi s cour t  r ul ed:  

We t r eat  t he Thor ps'  c l ai ms under  t he f eder al  
Const i t ut i on consi st ent l y wi t h t hei r  c l ai ms under  t he 
st at e const i t ut i on because or di nar i l y  t her e i s no 
di scer ni bl e di f f er ence i n i nt ent  bet ween t he Equal  
Pr ot ect i on and Due Pr ocess Cl auses under  t he Wi sconsi n 
Const i t ut i on and t he Uni t ed St at es Const i t ut i on.   
Compar e U. S.  Const .  amend.  XI V wi t h Wi s.  Const .  ar t .  
I ,  §§ 1,  8.   St at e v.  Agnel l o,  226 Wi s.  2d 164,  180-
81,  593 N. W. 2d 427 ( 1999)  ( st at i ng t hat  " [ w] her e .  .  .  
t he l anguage of  t he pr ovi s i on i n t he st at e 
const i t ut i on i s ' v i r t ual l y i dent i cal '  t o t hat  of  t he 
f eder al  pr ovi s i on or  wher e no di f f er ence i n i nt ent  i s 
di scer ni bl e,  Wi sconsi n cour t s have nor mal l y const r ued 
t he st at e const i t ut i on consi st ent  wi t h t he Uni t ed 
St at es Supr eme Cour t ' s  const r uct i on of  t he f eder al  
const i t ut i on" )  ( c i t i ng St at e v.  Tompki ns,  144 
Wi s.  2d 116,  133,  423 N. W. 2d 823 ( 1988) ) .  

¶58 I n sum,  our  deci s i ons have r ecogni zed t hat  because t he 

l anguage of  t he t wo pr ovi s i ons i s al most  i dent i cal ,  t her e i s 

s i mpl y no basi s t o concl ude t hat  t he dr af t er s of  t he Wi sconsi n 
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Const i t ut i on i nt ended our  Due Pr ocess Cl ause t o mean anyt hi ng 

di f f er ent  t han i t s f eder al  anal ogue.   Fur t her mor e,  t hi s cour t  

has r epeat edl y r ecogni zed t hat  t he unwr i t t en due pr ocess 

pr ot ect i on i n Ar t i c l e I ,  Sect i on 1 of  t he Wi sconsi n Const i t ut i on 

i s t he same as t hat  accor ded under  t he Four t eent h Amendment  t o 

t he Uni t ed St at es Const i t ut i on.       

¶59 As t hi s cour t  expl ai ned i n Regi nal d D.  v.  St at e,  193 

Wi s.  2d 299,  306- 07,  533 N. W. 2d 181 ( 1995) :  

The Four t eent h Amendment  t o t he Uni t ed St at es 
Const i t ut i on pr ovi des " nor  shal l  any St at e depr i ve any 
per son of  l i f e,  l i ber t y,  or  pr oper t y,  wi t hout  due 
pr ocess of  l aw;  nor  deny t o any per son wi t hi n i t s 
j ur i sdi ct i on t he equal  pr ot ect i on of  t he l aws. "   The 
f unct i onal  equi val ent  of  t hi s c l ause i s f ound i n 
Ar t i c l e I ,  sec.  1,  of  t he Wi sconsi n Const i t ut i on:   
" Al l  peopl e ar e bor n equal l y f r ee and i ndependent ,  and 
have cer t ai n i nher ent  r i ght s;  among t hese ar e l i f e,  
l i ber t y and t he pur sui t  of  happi ness;  t o secur e t hese 
r i ght s,  gover nment s ar e i nst i t ut ed,  der i v i ng t hei r  
j ust  power s f r om t he consent  of  t he gover ned. "   As 
not ed i n St at e ex r el .  Sonnebor n v.  Syl vest er ,  26 
Wi s.  2d 43,  49- 50,  132 N. W. 2d 249 ( 1965) ,  even t hough 
Ar t i c l e I ,  sec.  1,  i s  based on t he Decl ar at i on of  
I ndependence,  " t her e i s no subst ant i al  di f f er ence"  
bet ween i t s equal  pr ot ect i on and due pr ocess 
pr ot ect i ons and t hat  of  t he Four t eent h Amendment . "   
See al so [ St at e v.  McManus,  152 Wi s.  2d 113,  130,  447 
N. W. 2d 654 ( 1989) ]  ( " Thi s cour t  has hel d t hat  t he due 
pr ocess and equal  pr ot ect i on c l auses of  t he Wi sconsi n 
Const i t ut i on ar e subst ant i al  equi val ent s of  t hei r  
r espect i ve c l auses i n t he f eder al  const i t ut i on) ;  Funk 
v.  Wol l i n Si l o & Equi pment ,  I nc. ,  148 Wi s.  2d 59,  61 
n. 2,  435 N. W. 2d 244 ( 1989)  ( " We have gi ven t he equal -
pr ot ect i on pr ovi s i on of  t he Wi sconsi n Const i t ut i on and 
t he par al l el  c l ause of  t he Uni t ed St at es Const i t ut i on 
i dent i cal  i nt er pr et at i on. " ) .    

¶60 The l egi t i macy of  t hi s par al l el  i nt er pr et at i on of  t he 

due pr ocess cl auses of  t he Wi sconsi n Const i t ut i on and t he 

f eder al  const i t ut i on has been r ecogni zed by t hi s cour t  
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t hr oughout  Wi sconsi n' s hi st or y.   As t hi s cour t  di scussed i n 

Sonnebor n,  26 Wi s.  2d at  49- 50:  

Pr el i mi nar i l y ,  we poi nt  out  t hat  sec.  1,  ar t .  I  
of  t he Wi sconsi n const i t ut i on i s  f r amed i n l anguage of  
a Decl ar at i on of  Ri ght s and r emi ni scent  of  t he 
Decl ar at i on of  I ndependence,  and many t i mes has been 
hel d t o be subst ant i al l y  equi val ent  of  t he due- pr ocess 
and t he equal - pr ot ect i on c l auses of  t he Four t eent h 
amendment  t o t he Uni t ed St at es const i t ut i on.   I n Bl ack 
v.  St at e ( 1902) ,  113 Wi s.  205,  89 N. W.  522,  t he cour t  
sai d t hat  t he sect i on must  mean " equal i t y bef or e t he 
l aw,  i f  i t  means anyt hi ng, "  and,  " The i dea i s 
expr essed mor e happi l y i n t he Four t eent h amendment . "   
Agai n,  i n Paul y v.  Keebl er  ( 1921) ,  175 Wi s.  428,  185 
N. W.  554,  i t  was sai d i n r ef er r i ng t o t he Four t eent h 
amendment  t hat  t he f i r st  ar t i c l e of  t he Decl ar at i on of  
Ri ght s i n our  const i t ut i on was a subst ant i al l y  
equi val ent  l i mi t at i on of  l egi s l at i ve power  and " our  
l egi s l at ur e i s bound t o accor d al l  per sons wi t hi n i t s 
j ur i sdi ct i on t he equal  pr ot ect i on of  t he l aws. "   Mor e 
r ecent l y we r eaf f i r med t he concept  t hat  sec.  1,  ar t .  
I ,  i s  t o be equat ed wi t h t he Four t eent h amendment  i n 
Boden v.  Mi l waukee ( 1959) ,  8 Wi s.  2d 318,  99 
N. W. 2d 156;  Lat hr op v.  Donohue ( 1960) ,  10 Wi s.  2d 230,  
102 N. W. 2d 404;  and Haase v.  Sawi cki  ( 1963) ,  20 
Wi s.  2d 308,  121 N. W. 2d 876.   Si nce t her e i s no 
subst ant i al  di f f er ence bet ween t he t wo const i t ut i ons,  
we wi l l  hencef or t h r ef er  onl y t o t he Four t eent h 
amendment  of  t he Uni t ed St at es const i t ut i on.  

¶61 Today t he maj or i t y al t er s cour se and abandons t hi s 

l ong l i ne of  wel l - est abl i shed pr ecedent ,  cont endi ng t hat  t he Due 

Pr ocess Cl ause of  t he Wi sconsi n Const i t ut i on now af f or ds gr eat er  

pr ot ect i ons t han i t s f eder al  count er par t .   I n doi ng so,  t he 

maj or i t y pr ovi des no l egal  j ust i f i cat i on f or  i t s deci s i on ot her  

t han i t s r aw power  t o do so.   See maj or i t y op. ,  ¶40.   The 

maj or i t y even r ecogni zes t hat  as a r esul t ,  t he exact  same wor ds 

i n t he f eder al  and st at e const i t ut i ons now mean di f f er ent  t hi ngs 

accor di ng t o t hi s cour t .   I d. ,  ¶41.   Yet ,  t he maj or i t y f ai l s  t o 

ar t i cul at e a r at i onal e f or  how i dent i cal  l anguage i n t he t wo 
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document s can mean t he same t hi ng f or  a number  of  year s and now 

suddenl y mean somet hi ng di f f er ent .   Si mpl y st at i ng t hat  a 

maj or i t y of  t he cour t  di sagr ees wi t h a Uni t ed St at es Supr eme 

Cour t  deci s i on and has t he power  t o const r ue our  st at e 

const i t ut i on mor e br oadl y i s not  a pr i nci pl ed basi s f or  suddenl y 

r ej ect i ng our  l ong hi st or y of  i nt er pr et i ng t he due pr ocess 

cl auses of  t he f eder al  and st at e const i t ut i ons i n concer t .    

¶62 Gi ven t he near l y i dent i cal  l anguage i n t he t wo 

pr ovi s i ons and t hi s cour t ' s  hi st or i c pr act i ce of  i nt er pr et i ng 

t he t wo pr ovi s i ons i n t he same f ashi on,  t he maj or i t y s i mpl y has 

no suppor t  f or  i t s  concl usi on t hat  t he l anguage i n Ar t i c l e I ,  

Sect i on 8 " necessi t at es"  a r ej ect i on of  t he Uni t ed St at es 

Supr eme Cour t ' s  opi ni ons i n Nei l  v.  Bi gger s,  409 U. S.  188 

( 1972) ,  and Manson v.  Br at hwai t e,  432 U. S.  98 ( 1977) ,  and t hat  

t he t hese opi ni ons " do[  ]  not  sat i sf y"  t he r equi r ement s of  

Wi sconsi n' s due pr ocess cl ause.   Maj or i t y op. ,  ¶39.    

¶63 The maj or i t y t hus has no l egal  basi s f or  i t s  

concl usi on t hat  Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n 

Const i t ut i on r equi r es a r adi cal  change i n our  l aw gover ni ng 

showups.   Si mpl y put ,  Ar t i c l e I ,  Sect i on 8 " necessi t at es"  t he 

r ul e announced by t he cour t  onl y because a maj or i t y of  j ust i ces 

on t hi s cour t  wi l l s  i t  t o be so.   Thus,  I  agr ee wi t h Just i ce 

Roggensack t hat  " [ t ] he r ul e of  l aw announced t oday i s not  based 

on const i t ut i onal  pr i nci pl e. "   Just i ce Roggensack' s di ssent ,  

¶87.    

¶64 Thi s i s t he second t i me t hi s t er m t hi s cour t  has 

abandoned our  pr act i ce of  i nt er pr et i ng s i mi l ar l y wor ded 
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pr ovi s i ons of  t he st at e and f eder al  const i t ut i ons i n concer t .   

I n St at e v.  Knapp,  2005 WI  127,  ___Wi s.  2d ___,  ___N. W. 2d ___,  

t hi s cour t  abandoned our  pr evi ous j ur i spr udence hol di ng t hat  

Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n Const i t ut i on does not  

cr eat e br oader  r i ght s t han t hose pr ovi ded by t he Fi f t h Amendment  

of  t he Uni t ed St at es Const i t ut i on.   Thus,  a maj or i t y of  t hi s 

cour t  has not  onl y t wi ce unj ust i f i abl y r ej ect ed t he st r i ct ur es 

of  st ar e deci s i s,  but  i t  has needl essl y cal l ed i n quest i on 

count l ess opi ni ons of  t hi s cour t  t hat  have r el i ed on a par al l el  

i nt er pr et at i on of  t he Wi sconsi n and f eder al  const i t ut i ons.    

¶65 Fur t her mor e,  I ,  t oo,  am t r oubl ed by t he maj or i t y ' s 

r el i ance on r ecent  soci al  sci ence " st udi es, "  maj or i t y op. ,  ¶¶29-

30,  pr esent ed by advocacy gr oups,  t o j ust i f y i t s  depar t ur e f r om 

st ar e deci s i s.   Not  onl y i s such dat a di sput ed,  as r ecogni zed by  

Just i ce Roggensack,  see Just i ce Roggensack' s di ssent ,  ¶¶89- 91,  

but ,  mor e i mpor t ant l y,  i t  i s  not  a val i d basi s t o det er mi ne t he 

meani ng of  our  const i t ut i on.   The maj or i t y f ai l s  t o adequat el y 

expl ai n how t he meani ng of  t he t ext  of  t he const i t ut i on can 

change ever y t i me a new ser i es of  soci al  sci ence " st udi es"  i s 

pr esent ed t o t he cour t . 2  I f  t he t ext  i s  so f l ui d,  t hen our  

const i t ut i on i s no const i t ut i on at  al l ,  mer el y a devi ce t o be 

i nvoked whenever  f our  member s of  t hi s cour t  wi sh t o change t he 

l aw.    

                                                 
2 Thi s i s t he second t i me t hi s t er m t hat  a maj or i t y of  t he 

cour t  has ut i l i zed " st udi es"  and " dat a"  t o al t er  t he meani ng of  
our  const i t ut i on.   See gener al l y Fer ndon v.  Wi sconsi n Pat i ent s  
Compensat i on Fund,  2005 WI  125,  ___Wi s.  2d ___,  ___N. W. 2d ___.    
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¶66 I t  i s  not  t he f unct i on of  t hi s cour t  t o cr eat e what  i t  

consi der s t o be good soci al  pol i cy based on dat a f r om soci al  

sci ence " st udi es. "   That  i s t he pr ovi nce of  t he l egi s l at ur e.   

Our  t ask i s t o r ender  deci s i ons based on l egal  pr i nci pl es and 

const i t ut i onal  aut hor i t y.   See Panzer  v.  Doyl e,  2004 WI  52,  ¶39,  

271 Wi s.  2d 295,  680 N. W. 2d 666.    

¶67 Ther e must  be consi st ency i n our  j ur i spr udence i f  our  

deci s i ons ar e t o have any sembl ance as l aw and not  s i mpl y t he 

unf et t er ed wi l l  of  a maj or i t y of  t he member s of  t hi s cour t .   

Because I  agr ee t hat  " const i t ut i onal  pr i nci pl es ar e not  t o 

change dependi ng on what  soci al  sci ence t heor y i s i n f ashi on[ , ] "  

Just i ce Roggensack' s di ssent ,  ¶80,  and because t he mer e abi l i t y  

of  t he cour t  t o const r ue t he Due Pr ocess Cl ause of  t he st at e 

const i t ut i on mor e br oadl y t han i t s f eder al  count er par t  does not  

j ust i f y t he maj or i t y ' s deci s i on t o abandon our  hi st or y of  

accor di ng bot h pr ovi s i ons an i dent i cal  i nt er pr et at i on,  I  

di ssent .    
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¶68 DAVI D T.  PROSSER,  J.    (dissenting).  Not hi ng i n t he 

f act s of  t hi s case j ust i f i es t he pr eci pi t ous depar t ur e f r om 

st at e and f eder al  pr ecedent  t he maj or i t y under t akes.   

¶69 As i n any case,  t he f act s ar e cr i t i cal .   Af t er  

commi t t i ng an ar med r obber y agai nst  Ti mot hy Hi l t s l ey,  t wo men 

f l ed f r om Hi l t s l ey ' s r esi dence i n Gr een Bay.   A f ew mi nut es 

l at er ,  at  about  1: 21 A. M. ,  a nei ghbor  cal l ed t he pol i ce t o 

r epor t  t he t wo men f l eei ng t he scene.   Pol i ce of f i cer s ar r i ved 

i mmedi at el y,  and one of  t he r espondi ng of f i cer s obser ved t wo men 

wal ki ng near  t he apar t ment .   When t he of f i cer  t ur ned hi s vehi c l e 

ar ound t o i nvest i gat e,  t he men f l ed bet ween t wo houses,  i nt o t he 

mi ddl e of  a r esi dent i al  bl ock.  

¶70 The pol i ce i mmedi at el y set  up a per i met er  ar ound t he 

bl ock.   By al l  account s,  t hi s t ook l ess t han 90 seconds.   Upon 

sear chi ng t he ar ea,  t he pol i ce qui ckl y di scover ed Dubose.   The 

of f i cer s pl aced Dubose i n t he back of  a squad car  and dr ove hi m 

t o Hi l t s l ey ' s l ocat i on,  wher e t hey conduct ed a showup.   Hi l t s l ey 

i mmedi at el y i dent i f i ed Dubose as t he man who r obbed hi m at  

gunpoi nt ,  ment i oni ng t hat  he r ecogni zed Dubose due t o hi s bui l d 

and hai r st y l e.    

¶71 Al l  of  t hi s occur r ed wi t hi n mi nut es af t er  t he r obber y.  

¶72 Shor t l y t her eaf t er ,  ot her  of f i cer s l ocat ed a semi -

aut omat i c pi st ol  wi t hi n t he per i met er ,  near  t he houses wher e t he 

t wo uni dent i f i ed men r an af t er  bei ng pur sued by t he pol i ce.  

¶73 The maj or i t y opi ni on spends most  of  i t s  ener gy 

di scussi ng t he st udi es i t  r el i es on t o depar t  f r om st at e and 
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f eder al  pr ecedent .   I t  devot es onl y t wo par agr aphs t o t he 

appl i cat i on of  i t s  t heor y t o t hi s case. 1   

¶74 The f act s i n t hi s case ar e not  suf f i c i ent  t o j ust i f y 

t he maj or i t y ' s concl usi on t hat  t hi s def endant ' s due pr ocess 

r i ght s wer e v i ol at ed.   Not hi ng i n t hese f act s i s so i nher ent l y 

unf ai r  or  suggest i ve t hat  i t  j ust i f i es t hi s cour t - or der ed sea 

change i n t he l aw.    

¶75 Thr oughout  t hi s t er m,  t he cour t  has r epeat edl y used 

i t s r aw power  t o i nt er pr et  pr ovi s i ons i n t he Wi sconsi n 

Const i t ut i on di f f er ent l y f r om t he way t he Uni t ed St at es Supr eme 

Cour t  i nt er pr et s pr ovi s i ons i n t he U. S.  Const i t ut i on.   Whi l e t he 

cour t  may exer ci se t hi s power ,  t he cour t  shoul d pay mor e 

at t ent i on t o whet her  i t  shoul d exer ci se t hi s power .  

¶76 By sheer  vol ume of  cases,  t he Supr eme Cour t  has 

devel oped subst ant i al  exper i ence i nt er pr et i ng const i t ut i onal  

pr ovi s i ons.   Mat t er s r eachi ng t he Supr eme Cour t  ar e of  such 

i mpor t  t hat  t hey ar e al so l i kel y  t o be bet t er  br i ef ed and ar gued 

t han i ssues i n t he st at e cour t  syst em.   When st at e cour t s adopt  

myr i ad di f f er ent  i nt er pr et at i ons of  st at e const i t ut i ons,  t he 

l evel  of  uncer t ai nt y r i ses exponent i al l y .   A suspect ' s 

const i t ut i onal  r i ght s may change dr amat i cal l y dependi ng on whi ch 

si de of  a st at e l i ne he r obs an acquai nt ance.  

¶77 I t  i s  appar ent  t hat  t he maj or i t y opi ni on i s out  of  

st ep not  onl y wi t h t he Uni t ed St at es Supr eme Cour t ,  but  al so 

wi t h most  ot her  st at e cour t s.   I t  pr oudl y pr ocl ai ms as much.   I t  

i s  cur i ous t hat  a cour t  so conf i dent  i n t he wi sdom and 

                                                 
1 Maj or i t y op. ,  ¶¶36- 37.  
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super i or i t y of  i t s  anal ysi s shoul d consi st ent l y at t empt  t o 

i nsul at e i t s deci s i ons f r om r evi ew.    

¶78 For  t he r easons st at ed,  I  r espect f ul l y di ssent .  
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¶79 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).   The 

maj or i t y concl udes t hat  i t s r eadi ng of  t he due pr ocess cl ause of  

Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n Const i t ut i on1 now r equi r es 

suppr essi on of  any i dent i f i cat i on obt ai ned t hr ough a pr ocess 

known as a " showup" 2 unl ess i t  was necessar y t o make 

i dent i f i cat i on i n t hat  manner .   Maj or i t y op. ,  ¶2.   By so 

concl udi ng,  t he maj or i t y r equi r es t he suppr essi on of  

i dent i f i cat i ons of  def endant s char ged wi t h cr i mes,  no mat t er  how 

r el i abl e t he i dent i f i cat i on.   Thi s hol di ng subst i t ut es a sear ch 

f or  t he t r ut h,  whi ch shoul d f or m t he f oundat i on f or  ever y 

cr i mi nal  pr osecut i on,  wi t h one soci al  sci ence t heor y t hat  showup 

i dent i f i cat i ons ar e " unnecessar i l y  suggest i ve. "   I d.   I n so 

doi ng,  t he maj or i t y opi ni on abandons our  pr evi ous j ur i spr udence 

and t he Uni t ed St at es Supr eme Cour t ' s  j ur i spr udence concer ni ng 

showup i dent i f i cat i ons,  bot h of  whi ch have used t he r el i abi l i t y  

of  t he i dent i f i cat i on as t he l i nchpi n f or  det er mi ni ng 

admi ssi bi l i t y .   I  di ssent  because r el i abi l i t y ,  and not  a 

di sput ed soci al  sci ence t heor y,  must  be t he key t o admi ssi bi l i t y  

of  al l  i dent i f i cat i on t est i mony i n cr i mi nal  t r i al s and because I  

concl ude t hat  t he t ot al i t y of  c i r cumst ances bear i ng on t he 

i dent i f i cat i on i n t hi s case r esul t ed i n a r el i abl e 

                                                 
1 Ar t i c l e I ,  Sect i on 8 pr ovi des i n r el evant  par t :  

( 1)  No per son may be hel d t o answer  f or  a cr i mi nal  
of f ense wi t hout  due pr ocess of  l aw .  .  .  .  

2 A showup i s t he i ndi v i dual  pr esent at i on of  a suspect  i n 
t he commi ssi on of  a cr i me t o a wi t ness of  t hat  cr i me.   
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i dent i f i cat i on of  Dubose as t he per pet r at or  of  t he ar med r obber y 

of  whi ch he was convi ct ed.   Accor di ngl y,  I  woul d af f i r m t he 

cour t  of  appeal s.  

¶80 The t er m " due pr ocess of  l aw"  comes f r om t he Magna 

Char t a' s pr omi se of  a t r i al  di r ect ed by t he " l aw of  t he l and"  as 

est abl i shed by t he l egi s l at i ve body of  gover nment .   St oval l  v.  

Denno,  388 U. S.  293,  305 ( 1967)  ( Bl ack,  J. ,  di ssent i ng) .   One of  

t he f our  pai nt i ngs i n t he Wi sconsi n Supr eme Cour t  hear i ng r oom 

depi ct s t he s i gni ng of  t he Magna Char t a.   And t hough many of  t he 

Magna Char t a' s pr ovi s i ons wer e subsequent l y r epeal ed,  my 

under st andi ng i s  t hat  t he subj ect  of  t he pai nt i ng was chosen 

because of  t he si gni f i cance of  t he f oundat i onal  pr i nci pl e of  due 

pr ocess t hat  t he Magna Char t a pr omi sed i n 1215 and t hat  

Wi sconsi n cour t s wer e t o pr eser ve.   I  not e t hi s because 

const i t ut i onal  pr i nci pl es ar e not  t o change dependi ng on what  

soci al  sci ence t heor y i s i n f ashi on.  

¶81 The Uni t ed St at es Supr eme Cour t  addr essed 

const i t ut i onal  due pr ocess i n t he cont ext  of  a showup eyewi t ness 

i dent i f i cat i on i n St oval l .   I t  hel d t hat  a c l ai m t o suppr ess an 

out - of - cour t  i dent i f i cat i on i mpl i cat es a def endant ' s 

const i t ut i onal  r i ght  t o pr ocedur al  due pr ocess.   St oval l ,  388 

U. S.  at  299.   However ,  t he Uni t ed St at es Supr eme Cour t  al so 

expl ai ned t hat  bl anket  suppr essi ons of  i dent i f i cat i ons ar e not  

i n keepi ng wi t h t he pr omot i on of  j ust i ce.   

The per  se r ul e,  however ,  goes t oo f ar  s i nce i t s 
appl i cat i on aut omat i cal l y and per empt or i l y ,  and 
wi t hout  consi der at i on of  al l evi at i ng f act or s,  keeps 
evi dence f r om t he j ur y t hat  i s  r el i abl e and r el evant .  
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Manson v.  Br at hwai t e,  432 U. S.  98,  112 ( 1977) .   And,  as we have 

expl ai ned,  " ' t he admi ssi on of  ev i dence of  a showup wi t hout  mor e 

does not  v i ol at e due pr ocess. ' "   St at e v.  St r ei ch,  87 Wi s.  2d 

209,  214,  274 N. W. 2d 635 ( 1979)  ( quot i ng Nei l  v.  Bi gger s,  409 

U. S.  188,  198 ( 1972) ) .   We have al so hel d t hat  a one- t o- one 

i dent i f i cat i on i s not  per  se suggest i ve,  and because such an 

i dent i f i cat i on i s of t en done whi l e t he wi t ness' s memor y i s 

f r esh,  i t  act ual l y pr omot es f ai r ness by assur i ng r el i abi l i t y  and 

pr event i ng t he hol di ng of  an i nnocent  suspect .   St r ei ch,  87 

Wi s.  2d at  215- 16 ( c i t i ng St at e v.  I sham,  70 Wi s.  2d 718,  724-

25,  235 N. W. 2d 506 ( 1975) ;  see al so Johnson v.  St at e,  47 Wi s.  2d 

13,  18,  176 N. W. 2d 332 ( 1970) .  

¶82 Pr i or  t o t oday' s r ul i ng,  Wi sconsi n cour t s have hel d 

t hat  a cr i mi nal  def endant  was deni ed due pr ocess onl y when 

i dent i f i cat i on evi dence admi t t ed at  t r i al  st emmed f r om a showup 

t hat  was " ' so i mper mi ssi bl y suggest i ve as t o gi ve r i se t o a ver y 

subst ant i al  l i kel i hood of  i r r epar abl e mi si dent i f i cat i on. ' "   

St at e v.  Wol ver t on,  193 Wi s.  2d 234,  264,  533 N. W. 2d 167 ( 1995)  

( quot i ng Si mmons v.  Uni t ed St at es,  390 U. S.  377,  384 ( 1968) .   " A 

cr i mi nal  def endant  [ bor e]  t he i ni t i al  bur den of  demonst r at i ng 

t hat  a showup was i mper mi ssi bl y  suggest i ve. "   Wol ver t on,  193 

Wi s.  2d at  264.   I f  t hi s bur den was met ,  t he St at e was r equi r ed 

t o pr ove t hat  " under  t he ' t ot al i t y of  t he c i r cumst ances'  t he 

i dent i f i cat i on was r el i abl e even t hough t he conf r ont at i on 

pr ocedur e was suggest i ve, "  usi ng t he f ol l owi ng f i ve f act or s:  

" ( 1)  t he oppor t uni t y of  t he wi t ness t o v i ew t he 
cr i mi nal  at  t he t i me of  t he cr i me,  ( 2)  t he wi t ness'  
degr ee of  at t ent i on,  ( 3)  t he accur acy of  hi s  pr i or  
descr i pt i on of  t he cr i mi nal ,  ( 4)  t he l evel  of  
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cer t ai nt y demonst r at ed at  t he conf r ont at i on,  and ( 5)  
t he t i me bet ween t he cr i me and t he conf r ont at i on. "  

Wol ver t on,  193 Wi s.  2d at  264- 65 ( quot i ng Br at hwai t e,  432 U. S.  

at  114;  see al so Bi gger s,  409 U. S.  at  199- 200;  Powel l  v.  St at e,  

86 Wi s.  2d 51,  65,  271 N. W. 2d 610 ( 1978) .   The cour t ' s  

exami nat i ons of  al l  eyewi t ness i dent i f i cat i ons f ocused on 

r el i abi l i t y ,  because i t  i s  t he absence of  r el i abi l i t y  t hat  

v i ol at es due pr ocess.   St oval l ,  388 U. S.  at  301- 02.  

¶83 Ther e ar e many f act or s t hat  bear  on whet her  an 

i dent i f i cat i on i s r el i abl e.   Showup i dent i f i cat i ons t hat  ar e 

done soon af t er  t he commi ssi on of  t he cr i me,  whi l e t he 

appear ance of  t he per pet r at or  i s f r esh i n a wi t ness' s mi nd,  have 

mor e r el i abi l i t y  t han i dent i f i cat i ons done af t er  t he passage of  

consi der abl e t i me. 3  Wol ver t on,  193 Wi s.  2d at  267;  St at e v.  

Russel l ,  60 Wi s.  2d 712,  721,  211 N. W. 2d 637 ( 1973) ;  Johnson,  47 

Wi s.  2d at  18.   As we expl ai ned i n Johnson,  a " f r esh 

i dent i f i cat i on"  pr omot es f ai r ness " by assur i ng r el i abi l i t y . "   

I d.   Addi t i onal l y,  showup i dent i f i cat i ons ar e done i n- per son,  

and cor por eal  i dent i f i cat i ons ar e gener al l y hel d mor e r el i abl e 

t han phot o i dent i f i cat i ons.   Si mmons,  390 U. S.  at  386 n. 6 

( c i t i ng P.  Wal l ,  Eye- Wi t ness I dent i f i cat i on i n Cr i mi nal  Cases 83 

( 1965) ;  Wi l l i ams,  I dent i f i cat i on Par ades,  [ 1955]  Cr i m.  L.  Rev.  

525,  531) .   

                                                 
3 See al so St at e v.  Di Maggi o,  49 Wi s.  2d 565,  586,  182 

N. W. 2d 466 ( 1971)  ( " An i mmedi at e conf r ont at i on i s i nher ent l y 
mor e r el i abl e t han a del ayed one,  whi l e f ai l ur e t o i dent i f y 
t er mi nat es any i nconveni ence t o t he suspect . " ) ;  Tur ner  v.  Uni t ed 
St at es,  622 A. 2d 667,  672 ( D. C.  App.  1993)  ( " [ I ] dent i f i cat i ons 
conduct ed soon af t er  t he cr i me enhance t he accur acy of  
wi t nesses'  i dent i f i cat i ons and al l ow i nnocent  suspect s t o be 
qui ckl y f r eed. " ) .    
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¶84 The maj or i t y opi ni on asser t s t hat  i t  i s  r el y i ng on 

St oval l .   Maj or i t y op. ,  ¶32.  I t  cont ends t hat  St oval l  i s  

" l i mi t ed t o s i t uat i ons wher e,  based on t he t ot al i t y of  t he 

c i r cumst ances,  t he showup was necessar y. "   Maj or i t y op. ,  ¶32.   

Thi s i s a mi sr eadi ng of  St oval l  because t her e i s not hi ng i n 

St oval l  t hat  l i mi t s t he use of  showup i dent i f i cat i ons t o t hose 

ci r cumst ances wher e t hat  mode of  i dent i f i cat i on was " necessar y. "   

I nst ead,  St oval l  def i nes i t s t ask as det er mi ni ng whet her  " t he 

conf r ont at i on conduct ed i n t hi s case was so unnecessar i l y 

suggest i ve and conduci ve t o i r r epar abl e mi st aken i dent i f i cat i on 

t hat  [ t he def endant ]  was deni ed due pr ocess of  l aw. "   St oval l ,  

388 U. S.  at  301- 02.   The Uni t ed St at es Supr eme Cour t  t hen 

f ur t her  expl ai ned,  " a c l ai med vi ol at i on of  due pr ocess of  l aw i n 

t he conduct  of  a conf r ont at i on depends on t he t ot al i t y of  t he 

c i r cumst ances sur r oundi ng i t . "   I d.  at  302.   Ther ef or e,  St oval l  

expr essl y f ocuses on t he r el i abi l i t y  of  t he i dent i f i cat i on,  not  

on whet her  i t  was " necessar y"  t o do a showup,  as t he maj or i t y 

opi ni on r epr esent s.  

¶85 The maj or i t y opi ni on al so r el i es on Uni t ed St at es v.  

Wade,  388 U. S.  218 ( 1967)  and Gi l ber t  v.  Cal i f or ni a,  388 U. S.  

263 ( 1967) ,  whi ch wer e deci ded t he same day as St oval l .   

Maj or i t y op. ,  ¶19.   However ,  Wade and Gi l ber t  ar e not  due 

pr ocess cases.   I nst ead,  t hey ar e Si xt h Amendment  cases,  wher e 

t he Uni t ed St at es Supr eme Cour t  concl uded t hat  post - i ndi ct ment  

i dent i f i cat i ons coul d not  be conduct ed wi t hout  not i ce t o and t he 

pr esence of  counsel .   Wade,  388 U. S.  at  219- 21;  Gi l ber t ,  388 

U. S.  at  272.   The concer n i n Wade and i n Gi l ber t  was t he r i ght  
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t o t he assi st ance of  counsel  at  al l  cr i t i cal  phases of  a 

cr i mi nal  pr osecut i on,  and t he Cour t  concl uded t hat  an 

i dent i f i cat i on conduct ed af t er  i ndi ct ment  was a cr i t i cal  phase 

of  a pr osecut i on.   Wade,  388 U. S.  at  236- 37;  Gi l ber t ,  388 U. S.  

at  272.   The showup i dent i f i cat i on of  Dubose was not  a post -

i ndi ct ment  i dent i f i cat i on,  so Wade and Gi l ber t  have no 

appl i cat i on.    

¶86 By banni ng al l  showups unl ess t her e i s a " necessi t y, "  

t he maj or i t y compl et el y over r i des one of  t he maj or  t enet s i n t he 

admi ni st r at i on of  j ust i ce:   t he pr esent at i on of  r el i abl e,  

r el evant  evi dence at  t r i al .   Br at hwai t e,  432 U. S.  at  112.   The 

Uni t ed St at es Supr eme Cour t  has r easoned t hat  i nf l exi bl e r ul es 

of  excl usi on may f r ust r at e j ust i ce,  r at her  t han pr omot e i t .   I d.  

at  113.   I  agr ee compl et el y.  

¶87 The r ul e of  l aw announced t oday i s not  based on 

const i t ut i onal  pr i nci pl e.   Thi s i s demonst r at ed i n par t  by t he 

maj or i t y opi ni on' s deci s i on t hat  i f  of f i cer s l ack pr obabl e cause 

t o ar r est ,  t hen a showup i s per mi ssi bl e.   Maj or i t y op. ,  ¶34 

n. 11.   What  f ol l ows f r om t hi s i s t hat  at  t he t r i al  of  such a 

def endant  l at er  pr osecut ed f or  t he cr i me,  suppr essi on of  t he 

showup i dent i f i cat i on wi l l  not  occur  unl ess t he def endant  i s 

abl e t o meet  t he cur r ent  t est  showi ng t he i dent i f i cat i on was 

unr el i abl e. 4  I f  t he due pr ocess cl ause of  Ar t i c l e I ,  Sect i on 8 

                                                 
4 As set  out  i n St at e v.  Wol ver t on,  193 Wi s.  2d 234,  533 

N. W. 2d 167 ( 1995) ,  such a def endant  must  pr ove t hat  t he showup 
was i mper mi ssi bl y suggest i ve.   I d.  at  264.   I f  he does so,  t hen 
t he St at e i s r equi r ed t o pr ove t hat  " under  t he ' t ot al i t y of  t he 
c i r cumst ances'  t he i dent i f i cat i on was r el i abl e. "   I d.  ( c i t at i ons 
ommi t t ed) .  
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of  t he Wi sconsi n Const i t ut i on t r ul y r equi r es t he suppr essi on of  

i dent i f i cat i ons made t hr ough t he use of  a showup,  t he maj or i t y 

opi ni on pr ovi des t hose suspect s  f or  whom l aw enf or cement  has 

l ess evi dence of  gui l t  wi t h l ess const i t ut i onal  pr ot ect i on when 

t hat  per son comes t o t r i al .   The maj or i t y opi ni on may al so pl ace 

a def endant  i n t he unusual  posi t i on of  ar gui ng t hat  l aw 

enf or cement  had pr obabl e cause t o ar r est ,  so t he showup 

i dent i f i cat i on was unnecessar y and accor di ngl y shoul d be 

suppr essed.   Thi s i s an odd posi t i on i n whi ch t o pl ace a 

def endant  whose def ense i s,  " I t  wasn' t  me. "  

¶88 I n t he case bef or e us,  Dubose' s showup i dent i f i cat i on 

was done i n per son,  wi t hi n 30 mi nut es of  hi s commi ssi on of  t he 

ar med r obber y,  whi ch occur r ed i n a wel l - l i ght ed apar t ment ,  when 

he wor e no mask,  t he v i ct i m had a s i gni f i cant  per i od of  t i me t o 

v i ew hi m and Dubose had been seen by t he v i ct i m pr i or  t o t he 

dat e of  t he r obber y.   Ther e i s  no i ndi cat i on of  unr el i abi l i t y  i n 

t hi s i dent i f i cat i on. 5  Never t hel ess,  i n t he event  of  a new t r i al ,  

t he maj or i t y opi ni on wi l l  deny a j ur y t he r i ght  t o hear  t hi s 

r el evant ,  r el i abl e evi dence,  and unl ess t he c i r cui t  cour t  

                                                 
5 I  di sagr ee wi t h t he maj or i t y ' s  di scussi on ci t i ng Fost er  v.  

Cal i f or ni a,  394 U. S.  440 ( 1969) ,  as i n t hat  case,  t he wi t ness 
i ni t i al l y  coul d not  posi t i vel y i dent i f y t he suspect  and was 
" t al ked i nt o"  i dent i f y i ng t he suspect  af t er  speaki ng wi t h hi m 
one- on- one and vi ewi ng anot her  l i neup.   Ther e,  even t hough t he 
wi t ness coul d not  i ni t i al l y  i dent i f y t he suspect ,  " [ i ] n ef f ect ,  
t he pol i ce r epeat edl y sai d t o t he wi t ness,  ' Thi s i s t he man. ' "   
I d.  at  443.   Her e,  whi l e t he second showup and phot ogr aph 
i dent i f i cat i on wer e needl essl y r edundant ,  t hey wer e used by 
pol i ce t o ask t he v i ct i m,  " Ar e you sur e?"   They wer e not  used t o 
t al k t he wi t ness out  of  an i ni t i al  f ai l ur e t o i dent i f y Dubose.   
Accor di ngl y,  t he coer ci ve nat ur e of  t he i dent i f i cat i on 
pr ocedur es i n Fost er  was not  pr esent  her e.  
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concl udes t hat  t her e i s an i ndependent  basi s f or  t he 

i dent i f i cat i on of  Dubose t hat  t he v i ct i m made at  t r i al ,  t hat  

i dent i f i cat i on wi l l  be suppr essed al so.   Maj or i t y op. ,  ¶38.   By 

so doi ng,  t he maj or i t y set s up a pr ocess wher e wi t nesses wi l l  be 

pr event ed f r om i dent i f y i ng t he per pet r at or  of  t he cr i me f or  t he 

j ur y.   How does due pr ocess r equi r e and how i s j ust i ce ser ved by 

r ef usi ng t o per mi t  t he admi ssi on of  t hi s r el evant ,  r el i abl e 

evi dence?  I n my vi ew,  due pr ocess does not  r equi r e i t  and 

j ust i ce i s not  ser ved.   I nst ead,  t he per pet r at or  of  a v i ol ent  

ar med r obber y may be set  f r ee t o v i ct i mi ze ot her s.  

¶89 The maj or i t y ' s mai n basi s f or  hol di ng t hat  showups 

must  be suppr essed i s " ext ensi ve st udi es on t he i ssue of  

i dent i f i cat i on evi dence"  t hat  asser t  t hat  eyewi t ness t est i mony 

i s " ' hopel essl y unr el i abl e. ' "   Maj or i t y op. ,  ¶¶29- 30 ( quot i ng 

Commonweal t h v.  Johnson,  650 N. E. 2d 1257,  1262 ( Mass.  1995) ) . 6  

I n my vi ew,  t he maj or i t y opi ni on er r s by adopt i ng a di sput ed 

soci al  sci ence t heor y as a r equi r ement  f or  const i t ut i onal l y 

suf f i c i ent  due pr ocess i nst ead of  cont i nui ng t o f ocus on t he 

r el i abi l i t y  of  t he evi dence.   

¶90 The r esear ch ci t ed by t he maj or i t y does not  r epr esent  

t he onl y soc i al  sci ence t heor y on t he subj ect  of  

i dent i f i cat i ons.   Har d dat a t hat  soci al  sci ent i s t s have anal yzed 

have r esul t ed i n di sagr eement s about  t he unr el i abi l i t y  of  

                                                 
6 I t  shoul d be not ed t hat  t he br oad st at ement  quot ed f r om 

Commonweal t h v.  Johnson,  650 N. E. 2d 1257,  1262 ( Mass.  1995) ,  i s  
not  l i mi t ed t o showup i dent i f i cat i ons.   I t  quest i ons al l  
eyewi t ness i dent i f i cat i ons.   Wi l l  t he next  st ep f or  t hi s cour t  
be t he suppr essi on of  al l  eyewi t ness i dent i f i cat i ons?   
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showups.   One soci al  sci ence st udy r epor t s t hat  " [ o] ver al l ,  t he 

r esul t s pr esent  sur pr i s i ng commonal i t y i n out come bet ween 

[ showups and l i neups]  and .  .  .  an appar ent  cont r adi ct i on of  t he 

ambi ent  knowl edge t hat  showups ar e mor e danger ous f or  i nnocent  

suspect s t han ar e l i neups. "   Nancy St ebl ay,  et  al . ,  Eyewi t ness 

Accur acy Rat es i n Pol i ce Showup and Li neup Pr esent at i ons:  A 

Met a- Anal yt i c Compar i son,  27 Law and Human Behavi or  523,  535 

( 2003) .   St ebl ay r epor t ed t hat   

[ w] hen over al l  i dent i f i cat i on deci s i ons ar e t abul at ed,  
showups pr oduce an accur acy advant age over  l i neups 
( 69% vs.  51%) .   Thi s i ni t i al  r esul t  i s  qual i f i ed by 
subsequent  anal yses.   As ant i c i pat ed,  a consi der at i on 
of  speci f i c  subj ect  choi ces pr ovi des a mor e compl et e 
pi ct ur e.   Cor r ect  i dent i f i cat i on ( hi t )  r at e wi t hi n t he 
cont ext  of  a t ar get - pr esent  condi t i on i s near l y 
i dent i cal  f or  t he t wo t ypes of  pr ocedur es:   
Appr oxi mat el y 46% of  wi t nesses shown ei t her  a l i neup 
or  a showup cor r ect l y i dent i f i ed t he per pet r at or  when 
he or  she was pr esent .   Fal se suspect  i dent i f i cat i on 
r at es i n a t ar get - absent  di spl ay ar e al so 
appr oxi mat el y equal  bet ween showups and l i neups,  at  
about  16%.  

I d.  

¶91 Anot her  st udy r epor t s,  " [ O] ur  r esul t s suggest  t hat  t he 

f or mal  t ask st r uct ur e of  a one- per son showup does not  cr eat e an 

unaccept abl e i ncr ease i n t he r i sk t hat  an i nnocent  suspect  wi l l  

be i dent i f i ed as t he per pet r at or . "   Ri char d Gonzal ez,  et  al . ,  

Response Bi ases i n Li neups and Showups,  64 Jour nal  of  Per s.  and 

Soc.  Psychol .  525,  533 ( 1993) .   One of  t he exper i ment s t hat  

Gonzal ez conduct ed showed " a st r i k i ng t endency f or  subj ect s t o 

r espond no t o t he showup but  yes t o t he l i neup. "   I d.  at  528.    

¶92 The maj or i t y opi ni on at t empt s t o gai n suppor t  f or  i t s  

r el i ance on a di sput ed soci al  sc i ence t heor y by par al l el i ng i t s 
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use of  soci al  sci ence dat a wi t h t he r ef er ence t o soci al  sci ence 

r epor t s i n t he l andmar k deci s i on by t he Uni t ed St at es Supr eme 

Cour t  i n Br own v.  Boar d of  Educat i on,  347 U. S.  483 ( 1954) .   

Maj or i t y op. ,  ¶¶43- 44.   The maj or i t y opi ni on asser t s,  " we have 

no t r oubl e f ol l owi ng t he l ead of  Br own. "   Maj or i t y op. ,  ¶44.   

¶93 However ,  t he Br own hol di ng was not  made i n r el i ance on 

a soci al  sci ence t heor y,  nor  was Br own t he ear l i est  or  t he 

l at est  case t o r ef er  t o a soci al  sci ence r epor t .   See,  e. g. ,  

Roper  v.  Si mmons,  125 S.  Ct .  1183 ( 2005) ;  Par i s Adul t  Theat r e I  

v.  Sl at on,  413 U. S.  49 ( 1973) ;  Mul l er  v.  Or egon,  208 U. S.  412 

( 1908) .   The r epor t s i n Br own wer e l i s t ed i n one f oot not e and 

used wi t hout  di scussi on t o suppor t  one sent ence i n t he ent i r e 

opi ni on.   Br own,  347 U. S.  at  494 n. 11.   Rat her ,  Br own i s  

pr eemi nent  because i t  j udi c i al l y  pr ocl ai med t hat  t he enor mi t y of  

suf f er i ng t hat  gener at i on af t er  gener at i on of  Af r i can- Amer i cans 

wer e f or ced t o endur e by t he doct r i ne of  " separ at e but  equal "  

s i mpl y because t hey wer e a di f f er ent  col or ,  was 

unconst i t ut i onal .   I  obj ect  t o t he manner  i n whi ch t he maj or i t y 

opi ni on uses Br own because i t  t r ades on Br own' s pr est i gi ous 

posi t i on i n Amer i can j ur i spr udence t o suppor t  t he maj or i t y 

opi ni on' s r el i ance on a di sput ed soci al  sci ence t heor y.   

¶94 No one want s t he wr ong per son i dent i f i ed as t he 

per pet r at or  of  a cr i me.   However ,  wher e I  par t  company wi t h t he 

maj or i t y opi ni on and t he concur r ence i s t hat  I  am not  wi l l i ng t o 

t hr ow out  i dent i f i cat i ons l i ke t he one now bef or e us t hat  ar e 

r el i abl e,  as t he means of  addr essi ng t hose i dent i f i cat i ons t hat  

ar e not  r el i abl e.   Suppr essi ng t he use of  a r el i abl e 
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i dent i f i cat i on i s not  necessar y i n or der  t o guar ant ee due 

pr ocess of  l aw because i t  i s  onl y an unr el i abl e i dent i f i cat i on 

t hat  v i ol at es due pr ocess.   St oval l ,  388 U. S.  at  301- 02.  

¶95 Al l  i dent i f i cat i on pr ocedur es,  f r om showups t o l i neups 

t o phot o ar r ays,  can be i mpr oved by cr af t i ng bet t er  t echni ques 

f or  t hese met hods t o r educe suggest i veness and i ncr ease 

r el i abi l i t y . 7  Pr oposed i mpr ovement s i ncl ude vi deot api ng 

eyewi t ness i dent i f i cat i ons and maki ng st andar d t he need f or  

of f i cer s t o i nf or m eyewi t nesses t hat  t he suspect  i n t he showup 

may not  be t he per pet r at or  or  t hat  t he per pet r at or  may not  be 

i ncl uded i n t he l i neup or  ar r ay.   See Gar y L.  Wel l s & El i zabet h 

A.  Ol son,  Eyewi t ness Test i mony,  54 Ann.  Rev.  Psychol .  277,  286 

( 2003) .   Resear ch and common sense agr ee wi t h f or mer  Uni t ed 

St at es At t or ney Gener al  Janet  Reno' s st at ement  t hat ,  " Even t he 

most  honest  and obj ect i ve peopl e can make mi st akes i n r ecal l i ng 

and i nt er pr et i ng a wi t nessed event ;  i t  i s  t he nat ur e of  human 

memor y. "   Uni t ed St at es Depar t ment  of  Just i ce,  Eyewi t ness 

Evi dence:  A Gui de f or  Law Enf or cement ,  at  i i i  ( 1999) ,  avai l abl e 

at  ht t p: / / www. ncj r s. or g/ pdf f i l es1/ ni j / 178240. pdf .  Ot her  pr oposed 

enhancement s i ncl ude al l owi ng exper t  t est i mony on t he 

r el i abi l i t y  of  eyewi t ness i dent i f i cat i ons or  j ur y i nst r uct i ons 

on eyewi t ness i dent i f i cat i on.   None of  t hese wel l - r espect ed 

                                                 
7 I  do not  cont end t hat  " eyewi t ness i dent i f i cat i ons ar e 

i nher ent l y r el i abl e, "  Just i ce But l er ' s concur r ence,  ¶49.   I  
r ecogni ze t hat  no f or m of  eyewi t ness i dent i f i cat i on i s r el i abl e 
100% of  t he t i me.   But  I  do cont end t hat  an eyewi t ness 
i dent i f i cat i on made by a wi t ness ver y soon af t er  t he wi t ness 
obser ved t he commi ssi on of  t he cr i me and t he wi t ness had a good 
oppor t uni t y t o v i ew t he per pet r at or  f or  a s i gni f i cant  per i od of  
t i me i s not  i nher ent l y unr el i abl e.    
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sour ces advocat e t he ban of  showup i dent i f i cat i ons as t he 

maj or i t y opi ni on has done.   I nst ead,  t hey advocat e f or  l aw 

enf or cement  educat i on on how t o bet t er  conduct  eyewi t ness 

i dent i f i cat i ons and f or  a mor e compl et e pr esent at i on of  t he 

pr obl ems wi t h eyewi t ness i dent i f i cat i on at  t r i al .  

¶96 I n sum,  because r el i abi l i t y ,  and not  a di sput ed soci al  

sci ence t heor y,  must  be t he key t o admi ssi bi l i t y  of  al l  

i dent i f i cat i on t est i mony i n cr i mi nal  t r i al s and because I  

concl ude t hat  t he t ot al i t y of  c i r cumst ances bear i ng on t he 

i dent i f i cat i on i n t hi s case r esul t ed i n a r el i abl e 

i dent i f i cat i on of  Dubose as t he per pet r at or  of  t he ar med r obber y 

of  whi ch he was convi ct ed,  I  woul d af f i r m t he cour t  of  appeal s.  

¶97 Accor di ngl y,  I  r espect f ul l y di ssent  f r om t he maj or i t y 

opi ni on.  
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